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COVENANTS AND RESTRICTIONS

CREEK.ASSDCIATES,
A NORTH CAROLINA PARTNERSHIP

o
THIS DECLARATION, made this el day of W,
1987, by DOWNING CREEK COMMUNITY ASSOCIATION, ~fr +, a North
Carolina non

¢ Called "Assuciatinn,“ and DOWNING
rtnership, hereinafter

WHEREAS, the Company is the owner of the
described

. real Property
in Article II of thig Declaration and desgi

res Yo create
thereon a planneg developnent community with a balanced

representation of residential,

commercial, industrial and
recreational uses to be known as "Downing Craekn

WHEREAS, the Company desires to provide
©of value ang for the main

ration ana enforcement
of covenants and rYestrictiens;

WHEREAS, the Company has caused to be incerporated under the
8Ws of the Stata of North Carolina a

+ and such additionsg thereto

Y
to Article IT hereof, is ang shall
be held, transferred, s0lad

r Conveyed, given, donated, leased,
cccupied and useg S8ubject

to the Covenants, restrictions,
conditions, casements, charges,

Atgessmantsg {"Asseasments"},
affirmative obligationg ang liens

(all hereinafter sometimes
referred to asg Hthe Covenants") hereinafter get forth.

ARTICLE
DEFINITIONS

The fellowing words and terns,

O any supplemental declaratien {Unless the coentext shali clearly
indicate Otherwisa), shall have t

(a) “Assuciatinn"*shall Dean and refer to Downing creek
Community Association, Inc,,

@ North carelina nonprofit
Corporation, itg Successors ang assigns,

{b) "Downing Creekt shall mean ang refa
Durham, North Carolina, which ar

Creek on the Company's Magter
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(c) "Company™ shall mean Dowvning Creek Associates, a No
carolina partnership, its successors and assigns.

(d) "Developer" shall mean powning Creek Assoclates, a
North Carolina partnership, lts successors and assigns.

(e) ®Affiliate" shall mean any corporatien more than fifty
percent (50%) of the voting stock of which is owned or controlled
by the Company or the Developer, and any partnership or Joint
venture in which the Company or the Developer has mnmore than a
fifty percent (50%) equity interest or an interest in fifty

percent (50%) or more of the cash flow from such partnership or
joint venture.

(£) The wproperties? shall mean and refer to the Existing
Property described in Article II hereof, and additions thereto,

ags are subjected to this paeclaration or any Supplenentary
Declaration under the provisions of Article II hereof.

(g) "Residential Lot" shall mean any subdivided parcel of
land located within the Propertles for which no building permit
has been issued by the appropriate governmental autharities and
which parcel is intended £for use as a site for a Single TFamily
Detached Dwelling, Single Family "D" Duplex Unit, or Patioc Home
(or Zero lot line) as shown upon any recorded final subdivislon
map or any part of the Properties. No parcel shall, howaver, be
classified as a Residentlal Lot until the first day of the

quarter of the Year following after all of the followling have
occurred;

(1} Recording of a Plat in the 0ffice of the Register of

Deeds of Durham County, North carolina, showing such
Residential Lot;

(2) The Lot has been placed on an "Inventory List® (as
defined in Section 3(c) of article (v) of lots for sale
submitted to <the Associatlon by the Conmpany, the
Company's Affiliates, the Developer or the Developer's
Affiliates) in those cases whers the Lot ig owned DbY

the Company, the Company's affiliates, the Developer or
the Developer's Affiliates.

(3) The Lot is sufficiently developed to be subject to
Assessment, in the sole and uncontrolled discretion of
the Board of Directors, as a Residential Lot in those
cases where the Lot ls owned by any third party other
than the Company, the Company's Affiliates, the
Developer or the Developer's Affiliates.

_ (h) "Multiple-Family Tract® shall mnean any unimproved
parcel of land located within the Properties intended for
development of Attached Residential Units, including Townhouses,
condominiums and Apartments as defined and controlled by the
applicable zaoning for Downing Creek. For the purposes of this
Declaration, a parcel of 1and shall not be deemed A
vMultiple-Family Tract" until such time as its exact metes and
bounds have been surveyed and a plat thereof identifying or
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designating such Property for Hultiple-Family use is recorded in
the Office of the Reglster of peeds of Durham County, North
Carolina, Providad, however, that any property within said parce)]
of land which alge qualifies ag an "Exempt Property" ag defined
in Paragraph (n) of this Article I ghall not be deemed rPart of
saiqg Hultipla-Family Tract for the Purposes of calculating
Assessments or votes, A Hultiple-Family Tract, or portiong of
sald HUltipla-Family Tract, shall pe deemed to be unimprovead

parcel of land within tha Propertias, intended for uUse as a gite

or business enterprises to gerva Residents of Downing creek
and/or tha public, including, but not limited to: business ang
professional office; facilitieg for the retail fale of goods and
services; banks ang other financial institutions: gocial c¢lyubs;
restaurants: hotels, motels, innsg; theaters; lounges; indoor and
outdoor recreational facilities; hospitals and medical Clinicg:
laboratories and other research and development facilities:
commercial warehouses transportation terminals op stations;
automobile parking facilitiea, gasoline stations, industriail
Plants; and residential dwvelling unitsg within multi-use publie Qr
commercial buildings or facllities; Provided, however, that a

Company to any thirg Party under Covenants and Restrictions
bParmitting the division of 8uch parcel aor tract into smaller land
units such ag Rezidentia]l Lots, Hultiple-Family Tracts, or Publjc
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thereof, shall remain classified as such until further gubdivided
and classifiable as & Residential Lot or Lots, Multiple-Family

Tract, or Public or Commercial Site pursuant to Section 3(h) cf
Article V.

(k) "Unsubdivided Land" shall mean and refer to all land in
the Existing Property described in Articlsa II hereof, and
additions thereto, as are subjected to this Declaration of any
gsupplemental declaration under the provisions of Article II
herecf, which has not been subdivided into and claseified as
Residential Lots, Multiple-Family Tracts, Public or Commercial
sites, or Development Unit Parcels, through metes and bounds
subdivision plats recorded in the Office of the Register of Deeds
of Durham County, MNorth <Carolina; provided, however, that
tnsubdivided Land"” shall not include any property which also
qualifies as "Exempt Property" in paragraph (n) of this Aarticle
I. Unsubdivided Land, or portions thereof, shall remain
classified as such until subdivided and classifiable as a
Raesidential Lot or Lots, Multiple-Family Tract, Public or

Commercial Site, or Development Unit Parcel pursuant to Section 3
of Article V.

(1) "Family Dwelling Unit" shall mnean and refer to any
improved property or any property formerly classified a
Residential Lot for which a bullding permit has been issued by
the appropriate governmental  authorities, which property is
jocated within the Properties and intended for wuse as a Single
Family Dwelling, including without limitation, any Single-Family
Detached Dwelling, Single Family "D" Duplex Unit, Patio Home (or
7ers lot line), Condominium Unit, Townhouse Unit, Cooperative
Apartment Unit or Apartment Unit located within the Properties.

(m} "Public or Commercial Unit" shall mean and include any
improved parcel of land within the Propertlies which is Iintended
and designed to accommodate public, commercial, governmental or
business enterprises to serve Residents and/or the public,
including, but not limited to, all those enterprises enumerated
in subparagraph (i); provided, however, that a "Public o
Commercial Unit"™ shall not -include any property which also
qualifies as “"Exempt Property" as defined in paragraph (n) of
this Article I. A parcel of land ghall not be deemed to be
improved until the improvements being constructed on said parcel
are sufficiently complete to be subject to Assessment, in the
sole and uncontrolled discretion of the Board of Directors, as
improved properties.

{(n) "MExempt Property" shall mean and refer to the following
classifications of praoperty within the Properties which, for the
purpases of  this Declaration, shall nect be deemned
"Multiple-Fanily Tracts,” npublic or Commercial Sites "
vpevelopment Unit Parcels,™ wynsubdivided Land," or "public or
Commercial Units" and shall be expressaly excepted from the
definitions thereof:

(1) All land designated on <the Master plan for intended
use, or by actual use if applicable, for (1} indcor and
outdeor recreational and community facllities owned and

.




(2)

(3)

(4)

(5)
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operated by the Company, the Company's Affiliates, the
Developer, the Developer's Affiliates, the Acsociations
and any other homeowners associatiaon (hereinafter
referred to as “Homeowners Association") organized by
the Company or by others with the consent of the
Company within the Properties if such Homeowners
Assoclation operates such facilities for the private
use of its membars ¢or the Members of the Association,
ineluding, but not limited to, tennis courts, platform
tennis courtas, handball courta, squash courts,
basketball courts, swimming pools, gymnasiume, golf
courses, ice skating rinks, and any showers, locker
rooms or other club facilities associated with such
uses, putting greens, playgrounds, ball fields,
spectator viewing pavilions, gazebos, picnic shelters,
picnic tables, parks, horseback riding stables, riding
arenas, riding trails, walking trails, bike trails,
boardwalks, decks, bicycle rental facilities, operating
farms and/or animal pastures, wildlife consarvancies
and feeding stations, nature interpretive areas,
anphitheaters, community neeting facilitjes, and all
rest room facilities, parking lots, service buildings
and concession-type food services associated with all
such uses; and (ii) places af worshlp; libraries; fire
stations and rescue squads; post offices; day care
Centers, nursery schools, and other schools and
instructional centers: nonprofit or charitable
community, civil or cultural clubs and institutions;
and other similar community facilities which the Board
of Directors, in its sole and uncontrolled discretion,
may designate as Exempt Properties;

All lands and any improvements thereon designated in

any way as Commen Properties or Restricted Common
Properties:

All lands and any improvements thereon committed to the
Association through express written notification by the
Company to the Rssociation of 1intent to convey to the
Association, including, without limitation, Intendegd

Common Properties and 1Intended Restricted Common
Proparties;

All lands designated on the Master Plan or on recorded
plats as Open Space or Private Cpen Space (hereinafter
referred to, respectively, as "Open Space Areas" and
"Private Open Space Areas") as defined in the
Declaration of Rights, Restrictions, Affirmative
Cbligationa and Conditiens Applicable to All Property
in Downing Creek, andg any improvements thereon which
are defined in subparagraph (1) of this paragraph (n):

Property which is used for the maintenance, operation
and service of facilities with Commen Propertias,
Restricted Common Properties, Intended Commeon
Properties, and Intended Restricted Comnon Properties

1
1
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and facilities within Open Space Areas which are
defined in subparagraph (1} of this paragraph (n);

(6) Property which is used for the maintenance, operation
and service of utilities within the Properties:

(0} ™Owner" shall mean and refer t¢o the Owner as shown by
tha Real Estate Records in the Office of the Register of Deeds of
Durham County, North Careclina, whether it be one (1) or more
persons, firms, assoclations, corporations or other leqal
entities of fee simple title to any Residential Lot, Family
Dwelling Unit, Multiple-Family Tract, Public or Commercial Site,
Public or Commercial Unit, Development Unit Parcel or
Unsubdivided Land situated upon the Propertics but,
notwithstanding any applicable theory of a deed of trust, shall
not mean or refer to the mortgages or holder of a deed of trust,
lts successors or assigns, unless and pursuant to foreclosure or
a proceeding or deed in lieu of foreclosure:; nor shall the term
"Cwner" mean or refer to any lessee or Tenant of an Owher. In
the event that there is recorded in the Qffice of the Register of
Deeds of Durham County, North Carolina, a long~term centract of
sale covering any Lot or Parcel of land within the Properties,
the Qwner of such Lot or Parcel eof land shall be ths Purchaser
under said contract and not the fee simple title holder. A
long-term contract of sale shall be one where the Purchaser is
required to make payments for the Property or a pericd extending
beyond nine (9} months from the date of the contract and where
the Purchaser does not receive title to the Property until all

such payments are made, although the Purchaser is given the use
of saild Property.

(p) "Tenant" shall mean and refer ¢to the lessea under a
written agreement for the rent and hire of a Family Dwelling Unit
or Public or Commercial Unit in Downing Creek.

(q) "Resident" shall mean and refer to each ©Owner and
Tenant of a Family Dwelling Unit who resides in Downing Creek.

(r} "Member" shall mean and refer to all those OQwnera and

Tenants whe are Members of the Association as defined in Section
1 of Article III.

(s} "Master Plan" shall mean and refer to the drawing which
represents the conceptual plan for the future development of
Downing Creek. 8ince the concept of the future development of
Downing Creek is subject to continuing revision and changa by the
Conpany, present and future references to the "Master Plan" shall
be references to the latest revision thereof.

(t) "Intended for Use" shall mean the use intended for
various parcels within the Propertles as shown on the Master Plan
of Downing Creek prepared by the Company as the same may be
revised from time to time by the Company, or the use to which any
particular parcel of land is restricted by Covenants expressly
set forth or incorporated by reference in deeds by which the

Company has conveyed the property.
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(u) "Common Propertles" shall mean and raefer to those
tracts of land with any improvements thereon which are deeded to
the Association and designated in said deed or lease as "Common
Properties." The term "Common Properties" shall also include any
personal property acquired or leased by the Association if said
property 1s designated a "Common  Property." All Common
Properties are to be devoted to and intended for the common use
and enjoyment of the Members of the Association, their guests and
visiting members of the general public (to the extent permitted
by the Board of Directors of the Association) subject to the fea
schedules and operating rules adopted by the Association. Common
Properties shall not include those tracts of land falling within
the definition of "Restricted Common Properties" set forth below.

LY

(v) T"Restricted Common Properties® shall mean and refer to
those tracts of land with any improvements thereon which are
deeded to the Aasoclation and designated in such deed or lease ag
"Restricted Common Properties." The term "Restricted Common
Properties" shall also include any personal property acquired or
leased by the Assoclatjon 1if said property is designated a
"Restricted Common Property.™ All Restricted Common Properties
are to be devoted to, and intended for the common use and
enjoyment of, Type "A" Members of the Association, guests
accompanying such Members and the Company, so long as the Company
s a Typa YA" Member of the Assoclation, with all use of
Restricted Common Properties to be subject to the fee schedules
and operating rules adopted by the Association. Any lands or
personal property which are leased by the Association for use as
Restrictad Common Properties shall lose thelr character as
Restricted Common Properties upon the expiration of such lease.

(w] "Intended Common Property" shall mean and refer to
those tracts of land and any improvements thereon committed to
the Association through express written notification by the

Company to the Assoclation of intent to convey said preperty to
the Association as a Commen Property.

(x} "Intended Restricted Common FProperty" shall mean and
refer to <those tracts of land and any improvements thereon
committed to tha Asscciation through express written notification
by the Company to the Association of intent to convey saild
property to the Association as a Restricted Common Property.

(¥) "Neighborhood Area" shall mean and refer to areas 1in
Downing Creek designated as neighborhoods on the Master Plan and

subdivision plats recorded in the Office of the Reglster of Deeds
©f Durham County, North Carolina.

(z}) "Referendum" shall mean and refer to the power of all,
or some speclfic portlon of, the Members to <vote by malled
ballots on certailn actions by <the Board of Directors of the
Association more particularly set forth herein. In the event
fifty-one parcent (51%) of the votes actually returned to the
Assaciation within the specified time shall be in favor of such
action, the Raferendum shall be deemed to "pasa® and the action
votad upon will be deemed to have been authorized by the Menbers
provided, however, that if a higher percentage required to "paszs®
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' ARTICLPE T1X
EXISTING PROPERTY AND ADDITIONS
Section 1. Existing Property. The real property which 1ia

and shall be held, transferred, sold, canveyed, given, donated

leaged, occupied and used Bubject to these Covenants is described
as follows:

All that tract or parcel of land, aituate, lying and being
in Durham County, North Carolina, which 18 pmora particularly

described in Exhibit "aA"  attached hereto and by. specific v
reference made a part herecf.

| Plan at its sole option from time to time based upon its
u continuing research and design program. The Master Plan shall
| not bind the Company, ita successors and asgsigns to adhere to the
| Master Plan in the development of +the land shown thereon.
Subject to its right to modify the Master Plan as stated herein,
the Company shall convey to the Association certain properties
designated on the Master Plan as properties which may be
transferred to the Association a8, in the reasonable evercise of
lts discretion, it sa chooses without regard to the relative
location of such portions or sections within the overall plan.
Onca conveyed to the Association, these properties shalil become
Common Properties or Restricted Common Properties, as the casa
may be. The Company shall not be required to follow any
Predetermined seguence or order of improvements and development,
and it may bring within the plan of these Covenants additional
lands and develop the sanme before conpleting the davelopment of
the Existing Property. oOther than -as stated in this paragraph,
the Company shall have full pewer t€o add to, subtract from or
make changes in the Master Plan regardless of the fact that such
actions may later affect the relative maximum potential voting
strength of the various types of menbership of the Association.

Section 2. Additions to  Existing Property. Additional

lands may become subject to, but not limited te, this Declaration
in the following manner:

{a) Additions. During the period of develcpment, which
shall by definition extend from date to January 1, 1992, the
Company, its successors and assigns shall have the right, without
further consent of the Association, to bring within the plan and
cperation of this Declaration additional property. Such property
may be subjected to thig Declaration as ona parcel or as several
smaller parcels at different times. The additions of such
property authorized under this paragraph may increase the
cumulative maximum number of Residential Lotas and Famlly Dwelling
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Units authorized in the Properties and, therefore, may alter the

relative maximum potential voting strength of the various types
of membership of the Association. ‘

The additions authorized wunder this and the succeeding
subsection shall be made by recording a Supplementary Declaration
of Covenants and Reatrictions with respect to the additional
property which shall extend thae operation and effect of the
Covenants and Restrictions of this Declaration to such additional
property. The Supplementary Declaration of the Covenants and
Restrictions contalned in this Declaration as may be necessary or
convenient, in the sole judgment of the Company, to reflect the
different character, if any, ¢f the added properties and as are
not inconsistent with the plan ¢f thils Declaration, but such
modifications shall have no effect upen the Property described in
Section 1, Article II above, Oor upon any other additiona to the
Properties.

(b} Other 2dditions, Upon approval in writing of the

Associlation pursuant to a simple majority of the vote of those
present at a duly called meeting, the owner of any praperty who
desires to add such property to the plan and operation of this
Declaration and to sublject it to tha Jurisdiction of the
Assoclation, shall record a Supplementary Declaration of
Covenants and Restrictions with respect to the additional
property which shall extend the operation and effect of tha
Covenants and Restrictlions of this Declaratien to such additional
praperty. The additiona of such property authorized under this
paragraph may 1increase  the cumulative maximum number of
Residential Lots and Family Dwelling Unilts authorized in the
Properties, and therefore, may alter the relative maximum

potentlal voting strength of the various types of membership of
the Association,

The Supplementary Declaration may contain such complementary
additions and/or modifications of the Covenants and Restrictions
contained in thils Declaration as may be necessary or convenient
for the inclusion teo Downing Creek of the added properties and as
are not inconsistent with the plan of this Declaration, but such
medlfications shall have no effect upon the Property described in

Section 1, Article II above, or upon any other additions to the
Properties,

(C) Mergers,. Upon merger or consclidation of the
Asgsociation with another association, as provided for in the

By-Laws of the Association, its property rights and o¢bligations
may, by operation of law, be transferred to another surviving or

consolidated association, or in the alternative, the properties,
rights and obligations of another association may, by operation

of law, be added to the properties of <the Association as a
surviving corporation pursuant to a merger, The surviving or
consolidated assoclaticn may administer the Existing property,
togethar with the Covenants and Restrictions established upon any
other proparties, as one plan. No merger or consollidation shall

effect any revocation, within the Existing Property, including,
without limitation, the maximum linmits on Assessments and dues of

-g-
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the Association, or any other matter sub

stantially affacting the
interests of Members ©f the Association.

: ARTICLE IIT
MEMBERSHIP AND VOTING RIGHTS IN THE ASSOCIATION
Section 1. Membership The Company shall ke a Manber of the

Assocliation, and a creditor who acquires title to the
Or any portion thereof pursuant to foreclosure or any other
proceeding or deed in ljeu of foreclosure, shall be a Mamber of
the Association, Every Owner and Tenant, unless otherwise
specified, shall be a Member of the Association. Every Owner

submit the name(s) of his Tenant(s) and +he
duration of their tenancy to the Secretary of the Association.
The Assoclation may issue to each Menmbher a nembership card which
shall expire upon termination of a Tenant's Lease or upon sale by
an Owner of his property in Downing Creek. Tenants of Public or
Commercial Units and Owners or Tenants who are exempt from the

payment of Assessments ghall not be Members of the Association
unless otherwise specified herein.

TYPE "AM: Type "A" Members shall be all Owners including
the Company, its successoers and assigns of Residential Lots ana

Family Dwelling Units. a Type "A" Member shall be entitled to
two (2) votes for each Family Dwelling Unit which he owns.

TYPE #Bw: Type %“B" Members shall be all those Owners
including the Company, its succeszors and assigns of platted
Public or Commercial Sites and Multiple-Family Tracts, A Type
"B" Member shall be entitled to one (1) vote for sach One Hundred
Dollars ($100.00) in Annual Assessments paid to the Association.
In computing the number of votes to which a Type "B" Member shall

be entitled, the amount of the Assessment paid shall be rounded
to the nearest One Hundred Dollars ($100.00).

TYPE mCn. Type "C" Menbers shall be all those Owners
incliuding the Company, 1its successors and assigns of Public or
Commercial Units. A Type "C" Member shall be entitled to one (1)
vote for each One Hundred Dollars ($100.00) in Annual Assessments
paid to the Association. In computing the number of vetes to
which a Type "CY" Member shall be entitled, the amount of the

Assessment paid shall be rounded to the neareat One Hundred
Dollars (5100.00).

-10-
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TYPE "D": Type "D" Members shall include all those Owners
including the Company, 1lts successors and assigns of Unsubdivided
Lands and Development Unit Parcels held and intended for future
development by the Company or a third party. A Type "D" Member
shall be entitled to one (l} vote for each One Hundred Dollars
($100.00) of Annual Assessments paid to the Assoclation. In
computing the number of votes to which a Type "D" member shall be
entitled, the amcunt of the Assessment paid shall ke rounded to
the hearest One Bundred Dollars {$100.00).

TYPE "E": The Typa "E" Member shall be the Company its
successors and assigns. The Type YEY Member shall be entitled to
elect a portion of the Board of Directors as set cut in Section 4
of this Article III,

Payment of Special Assessments shall not entitle type "A,"
"B, " NCY and "DY Members to additional votes,

When any property entitling the Owner to membership as a
Typa “A," "B, " V"CY and "D" Member of the Associlation is owned of
record 1n the name of ¢two (2) or more persons or entities,
whether flduclaries, joint tenants, tenants in common, tenants in
partnership or in any other manner of joint or common ownership,
or 1f two (2) or more persons or entitles have the same fiduciary
relationship respecting the same property, then unless the
instrument or order appeinting them or creating the tenancy
otherwlse directs and it or a copy thereof is filed with the

Sacretary of the Association, their acts with respect to wvoting
shall have tha following effect:

(1) If only one (1) votes, in person or h ro his
act shall bind all; ¥ PR

(2) If more than one (1) votes, in person orx by proxy,
the act of the majority sa voting shall kind all;

(3) If more than one (1) votes, in person or by proxy,
but the vote is evenly split on any particular matter,

each fractlon shall be entitled to its proportionate
share of the vote or votes:

(4) If the instrument or order filed with the
Secretary of the Assoclation shows that any such
Tenancy is held in unequal interest, a majority or even
split under subparagraphs (2) and (3) lmmediately above
shall bhe a majority or even split 1n interest in the
proeperty to which the vote(s) is attributable:;

(5) The principles of this paragraph shall apply,
inscfar as possible, to execution of proxies, waivers,
consents or objections, and for the purpose of
ascartaining the presence of a quorum.

The voting rights of any Owner may be assigned by sald owner
to his lessee; provided, however, that the Owner may not assign

to such leasee any vote or votes not attributable to the property
actually leased by such lessea, The Type “A,"™ M"B," "C" and "D"
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Hﬁmhars are sometimes herejinafter Ccollectively referred to aa the
"Henbersg, "

Section 3. Governance, The Association shall be governed
by a Board of Directors consisting of three (3}, five (5), seven

(7} or nine (9) Members. The number and term of such Directors
is to be determined 1in accordance with the provisions of the
Articles of Incorporation of the Association. Except as may be
otherwise provided in the Articles of Incorporation, there shall
be two (2) classes of Directors: Clagss I Directors shall be
elected by the Type "a,™ t5,0 nan gng npu Members, and Class IT
Directors shall be elected by the Type “E" Members.

Sectioen 4, Election of The Board of Directors, fn) Each
Member of Type Ma, 6w "B," "C" angd

"D" Membership classes shall bLe

property as computed by
the formula set out hereinabove in Section 2 hereof. Each Member

may cast the total number of votes to which he is entitled for
each vacancy to be filleg by a Claes I Director. Cumulative
voting shall not be allowed. Members, except tha Type Y“EW

Membership, are divided into classes for the purpose of computing
voting rights and shall not vote as a class.

The Type “A, " nwg n wpow a9 "D" Members shall elect the Class

I Director{s), and the Type "E" Member shall elect the Class II
Director(s) according to the following formula:

(1) The number of Class T Directors shall bhe detaermined by
(a) dividing (i) the number of Residential Lots and
Family Dwelling Units ownes by Type "A" Members by (4il)
the cumulative maximum number of Residential Iota and
Family Dwelling Units authorized by the Zoning
Ordinances of the County of Durham as of July 28, 1986
and (b) then multiplying the resulting quotient by the
total number of Directors, and (¢} rounding the result

to the nearest wholae number, e.4., 1.49 = 1 and 1.50 m
2.

{(2) The number of Class II Directors shall be detarmined by
subtracting the number of Class T Directors from the
total number of Directors. The Class II Directors
shall be elected by the Type "E" Member.

(3) For the purposes of this formula, the number of
Residential Lots and Family Dwelling Units owned by
Type "A" Members and the cumulative maximum nurber of
Residential Iots and Family Dwelling Units authorized
in the Properties shall be determined by the Board of
directors as of the date on which notice of the meeting

ol the Members at which the Board of directors is to ba
elected is mailed.

Section 5. Membe to Have 0 of Refere Certai
Instances. Where specifically provided for herain, the Members,
or scme specific portion thereof, shall have the power to approve
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or reject certaln actlons proposed to bhe taken by tha Association
by Referendum. In the event fifty-one percent (S51%) or more of
the votes actually returned to the Assoclation within the
specified time shall be in favor of such action, tha Referendum
shall be deemed taoa "pass" and the actlion voted upeon willl be
deemed ta have been authorized by the Members: provided, however,
that 1f a higher percentage vote required to "pass" shall be
specifically expressed herein, that higher percentage shall
control in that instance. The Board of Directors may not
undertake any action requiring a Referendum without conplying
with the provisions herefor. At any time that the Type "A," VB,"
"Cc" and "D" members have the abllity to elect a majority of the
Board of Directors, the Members may reguire a Referendum on any
action of the Board ¢of Directors by presenting to tha Secretary
of the Board, within thirty (30) days of the taking of such
action or ratification by the Becard of its Iintent to take such
action, a petition signed by not 1less than twenty-five (25%)
percent of the Menbers.

Sectlion 6, Quorum Required for Anvy Action Authorized at

eqular or Specilal eetings of the gssaciatio Tha quorum
required for any action which is subject to a vote of the members

at an open nmeeting of the Association (as distinguished from the
Referendum) shall ke as followe!

(a) The first ¢time a meeting of the Members of the
Association 1s called to vota on (1} an increase in the Maximum
Regular Annual Assessment greater than that provided for by
subparagraph (o) of Section 3 of Article V hereof, (ii) a Special
Assessment as provided for by Section 4 of Article V heraof,
(11i) the gift or sale of any parcel of 1land and improvenents
therecon designated as a Common Property or Restricted <Common
Property as provided for by subparagraph (£} of Section 4 of
Article IV hereof, ({iv) an Amendment tc¢ this Declaration as
provided for by Sectlon 2 «f Article VIIXYI hereof, or (v) the
termination of this Declaration as provided by Section 1 of
Article VIII hereof, the presence at the meeting of Members or
proxies entitled to cast sixty percent (60%) of the total vote of

the Membership required for such action shall constitute a
guorum.

(k) The first time a neeting of the Members of the
Assoclation is called to vote on any action proposed to be taken
by the Association, other than that described in subparagraph (a)
abova, thes presence at the meeting of Menbers or proxies entitled
to cast thirty percent (30%) of the total vote of the Menbership
required for such action shall constitute a quorum.

If the required quorum 1s not present at any meeting
described in subparagraphs (a) or (b) above, with the exception
cf any meeting called to vote on tha termination of this
Declaration described in subparagraph (a)(v) above, another
maeating or meetings may be called subject te the giving of proper
notlice, and the raquired gquorum at such subsecuent meeting or

meetings shall be ocne-halt (1/2) of tha requirad quorum at the
praeceding meating.
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"duly cnlle&
meeting® which may be establisheqd by the By=-Lawa of the
Associatien., For the

"Proper notice
iven when glven each Member not lesg than
thirty (30) days prior

to the date of the meeting at which any
proposed action is to be

2ection 7. proxies, All  Members of the Association may

at any meeting of the Asgociation by
broxy authorized ip writing, Provided, however, thaz Proxies

| ubject to a
; in which case the votes or all the Ma

shall be nmade by Specifically provided ballotg pailed op
delivered to the Association, _

the Members and a ballot on which each
Hember may vote for Or against each such motion. Each ballot
which ig Presented at guch

ts set cut ip Section 6 of this
Article III. Provided, + SBSuch ballotg shall not be
counted ip determining whether 2 quorum is present to vote upon
notions not abpearing on the ballot.

he Common Properties, and such
easement shall be appurtenant to and

shall pass with the title orf -
every Residential Lot, Family Dwelling Unit, Hultipla-Family
Tract, Public or Comrercial Site, public ar Co

mmercial Unit,
Cevelopment Unit Parcel, or any Unsubdivided Land.

Enployees of the Type YEM Meonmber and ite agent, the
Develocper, shall have access to and enjoyment of the Common
Properties subject to rulas

and regulations and user fees
established by the Boarg of Directors,

Member in Downing Creek shall have the same easement of enjoyment
hereunder as gz Member,

occupled as a Tenan

the relatienship of Spouse, parent or child, one

to the other) or
by a corporation, such dJoint Owners

and corporations shall
~-]ld-

R ]

- —— s e

wu-d ol e -n—l-—-'\-i' L L J—.“_.._ - -
. . . . - R 1 I_... . . . A ..

i 3 ’ [ F RDSERTE =  EP n.h..l..ﬁ!h i iy F

' [V P ST T O T _illm H!h

. - . = Tl i — ey

- = I T i i

LN R L DY



_ "
. sook 140 2r5e 731

annually appoint one (1) person as the "Primary Membar.®  Such
Primary Member shall have the same easement of enjoyment in the
Common Properties &s Members who own or occupy such property
singularly. The remaining Joint Members and Tenants and the
principal officers of such corperation shall ke entitled to an
aeasement of enjoyment in the Common Properties by:

(1) Paying the same use fses as guest of Menbers, or

{2} By paving to the Association annually an amocunt
aqual to the Annual Assessment charged against the
property in which he or she owns a fractional interest
or occupies as a Tenant. Tha payment of such amount
shall not entitle such remaining Joint Members, Tenants

or principal officers to additional wvotes in the
Assgsoclation.

Ag determined in the sole and uncontrolled disecretion of the
Board of DPlrectors, certaln Owners of Exempt Properties, and
certain Tenants and guests, may have access to and enjoyment of

the Common Propertles subject to rules and requlations and user
fees established by the Board of Directors.

Section 2, Members' Fasements e te
Common Properties. Subject to the provisions of these covenants,
the rules and regulations of the Association, and any fees or
charges established by the Assoclation, every Type A" Menber,
but not Type "B," I'C,% or "D" Member, =shall have a right and
easement of enjoyment in and to the Restricted Common Properties
and such easement shall be appurtenant to and shall pass with the
title of every Residential Lot and Family Dwelling Unit. By an
affirmative vote of seventy-five percent {75%) of the votes cast
at a meeting of the Association called for the purpcse of voting
on such propeosal, a "Restricted Common Property" may be changed
into an unraestricted "Common Property." Employees of the Company
and its agent, the Developer, shall access to and enjoyment of
the Restricted Commen Properties so long as the Company is a Type

"A" Member, sublect to rules, regulationa and user fees
estaklished by the Board of Directors.

Section 3, Title to Common Properties and Restricted Common
Properties, (a) The Company covenants - for itself, its
successors and assigns that it shall convey by deed ¢to the
Assacilation, at no cost to the Association and subiect to (i} all
restrictions and 1limitaticons imposed by the Declaration of
Rights, Restrictions, Affirmative oObligations and Conditions
Applicable to All Property in Downing Creek, including, without
limitation, all rights of easement and rights of entry reserved
unto the Company, its successers and assigns, in said
Declaration, (ii) all other restrictions and limitations of
record at the time of conveyance, {1ii) any restrictions,
limitations conditions, or determinations as to the purposes and
uses of the conveyed properties as stipulated in said deed, (iv)
any commltments by the Company to construct certain improvementsa
thereon as stipulated in sald deed, those Intended Common
Propertiea and Intended Restricted Common Properties described in
Section 5 of this Article IV heraof, and any other parcels of

o L
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land and any improvements thereon now or hereafter designated as
Intended Common Properties or Intended Reatricted cCommon
Properties: and, upon such conveyance, such parcels of land and
any 1improvements thereon shall become Common Propertiea or
Restricted Commen Properties ags designated in said deed.

(b) The Association shall neot refuse the designation of any
Parcel of land or any lmprovements theraon as an Intended Common

Property or Restricted Common Property at such time ag the
Company, in its sole anad uncantrolled discretion, deenms it
advisable to convey such pProparty to the Association.

() Upon  conveyance of any parcel of land and any
improvements thereon as a Common Property or Restricted cCommon
Property by the Company or any other third party, the Assoclation
shall immedjately beconme responsible for all mailntenance ang
operation of said property, and for such additienal construction
of improvements thereon as ray be authorized by the Assoclation's
Board of Directors Bubject to the Declaration ¢f Rights,
Restrictions, Affirmative Obligations and conditions Applicable
to All Property in Downing Creek. It is the purpose of thig
Provision to provide that the Association shall be responsible

for all wmaintenance and operation of all Common Properties,
Restricted Common Properties,

(d) Notwithstanding anything in the foregoing to the
contrary, the Company reserves unte itself, its successors and
assigns, and agents, the right to enter upon any Intended Common
Property, Intended Restrictegd Common Property, Common Property or
Restricted Common Property for the purpose of constructing indoor
and outdoor recreaticnal and community facilities thereon,
including, but not limited to, tennis courts, platform tennis
courts, handball courts, squash courts, basketball courts,
swimming pools, gymnasiums, golf courses, jice gkating rinks, ang
any showers, laocker rooms or other club facilities associated
with such uses, putting greens, Playgrounds; ball fields,
spectator viewing pavilions, gazebos, picnic shelters, picnic
tables, parks, horseback riding stables, riding arenas, riding
trails, walking trails, bike trails, boardwalks, decks, boating
facilities, boat rental facilities, boat and trailer storage
facilities, bicycle rental facllities, operating farms and/or
animal pastures, willdlife conservancles and feeding stations,
nature interpretive areas, amphitheaters, community neeting
facilities, and all rest room facilities, parking lots, service
buildings and concession-type food services associated with all
such uses. The provisions of this paragraph shall in no way
create any obligation on the part of the Company to construct any
such facilities on said properties.

(e} Natural areas, traiil araeas, etc. may be designated from
time to time as Intended Common Properties or Intended Restricted
Common Properties and shall be conveyed in large or small parcels

-16-
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from time to time after the Company has completed the Burveying
and plotting of all adjacent subdivisions for Single Family
Detached, Single Famlly "D" Duplex, and Patio Home {or Zero Lot
Line) housing areas, Multiple-Family Tracts, Public or Commercial
Sites or Development Unit Parcels which may abut such natural
areas, trail areas, etc. Written notification dezignating such
properties as Intended Commen Propertles or Intended Restricted
Common Properties will not normally show metes and bounds and, in

any event, the metes and bounds as shown on the recorded plat and
deed to the Aassoclation shall govern.

Section 4, Extent of Members' Easements, The rights and
easements of enjoyment created hareby shall be subject to the
following:

(a). The right of the Association, in accordance with its
By-Laws, to borrow money from the Company or any lender for the
purpose of improving and/or maintaining the Common Properties and
Restricted Common Properties, and providing services authorized
herein and in aid thereof to mortgage said properties provided,
however, that any such mortgage is with the ‘prior consent of
two-thirds (2/32) of the Members of the Association, which consent
may be evidenced by petition or by an .affirmative vote of
two-thirds (2/3) of the Members voting in person or by proxy at a
duiy called meeting of the Asscciation; and

(b) The right of the Association to take such steps as are

reasonably necessary to protect the above-described properties
against foreclosura; and

(c) tha right of the Association to suspend the rights and
easaments of enjoyment of any Member or Tenant or gquest of any
Member for any pericd éuring which the payment of any Assessment
against property owned by such Member remains delingquent, and for
any period not to exceed sixty (60) days for any infraction of
its published rules and regulations, it being understood that any
suspension for either non-payment of any Assessment or a breach
©f the rulea and regulations of the Association shall not
constitute a waiver or discharge of the Member's obligation to
pay the Assessment, and provided that the Association shall not
suspend the right to use any reads belonging to the Association

subject to the rules, regulations and fees, if any, established
by the Association for such use,

(d) The right of the Association to charge reasconable
admission and other fees for the uge of racreational facilities

and services on the Common Properties and Restricted Common
Propertias,

(e} The right of the Company or the Association by its
Board of Directors to dedlcate or transfer to any public or
private utility, utility or drainage easements on any part of the
Comnon Properties and Restricted Common Preperties.

(£} The right of the Association to give or sell all or any
part of the Common Propertiea and Restricted Common Proparties,
including leasehold interests, subject to (i) the limitations and
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Y the Declaration of Rights, Resitrictions,
Affirmative Obligationsz and Conditions Applicable to All Property

restrictions imposed

conveyance, to any public agency,
authority, public service district, utility or private concern

for such purposes and subject to such conditions A48 may be agreed
to by the Members, provided, however, that no such gift or sale
¢f any parcel of land and lmprovenents thereon, or deternination
as to the purposes or as to the conditions thereof, shall be
effective unless such dedication, tranafers and determinations asg
to purposes and conditions shall be authorized by the affirmative
vote of three-fourths (3/4) of the votes cast at a duly ecalled
meeting of the Association, subject to the quorum requirements
established by Article 1II, sSection 6(a}, and unless written

n at least
A true copy of such
he results of the vote

thirty (30) days prior to such meeting.

resolution together with a certificate of t

taken thereon shall be made and acknowledged by the President or
Vice President ang Secretary

or Assistant Secraetary of the
Assocliation and sueh certific

instrument of dedication or transfer of any parcel of land and
improvements thereon affecting the Common Properties or
Restricted Common Properties prior to the recording hereof. Such
certificates shall be conclusive evidence of autheorization by the
membership. The gift or gale of any perscnal property owned by
the Association shall be determined by the Board of Directora in

Section 5, ‘The Company covenants for itself, its successors
and assigns, that, prior to January 1, 1999, it shall convey by
deed to the Association, at no cost to thae Association, and
subject teo all the restrictions and limitations of the various
Articles of this Declaration and any other restrictions and
limitations of record, certain properties designated as Intended

Common Properties and Intendead Restricted Common Properties ag
listed below:

(2) Intended Common Properties. There shall be conveyed to
the Association by the Company:

(l) At least forty (40) acres of Open Space or Private
Open Space designated as such on the Company's Master
Plan or subdivision plats recorded in the Office of the
Register of Deeds of Durham County, North Carolina.

{2) Any other parcel of land and any improvements
thereon designated from date until January 1, 1599 as
an Intended’ "Common Property through express written
notification by the Company to the Association of
intent to convey saigd property to the Associaticn,
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written notification by the Company to the Association of intent
to convey said property to the Association.

ARTICLE V

COVENANTS FOR ASSESSMENTS

Section 1, <Creation of the Lien and Personal Obliqation of
Assessments, The Company covenants, and each Owner of any
Residential Lot, Family Dwelling Unit, Multiple~Family Tract,
Public or Commercial Site, Public or Commercial Unit, Development
Unit Parcel, or Unsubdivided Land located within the Praperties,
whether or not it shall be so expressed in any such deed or other
conveyance, shall be deemed to covenant and agree to all the
terms and provlisiona of thls Declaration and to pay to the
Aggociation: (a) Annual Assessments or charges; and (b) Special
Assessments or chargea for the purposes set forth 1n this
Article, such Assessments to be fixed, established and collected
from time to time as hereinafter provided, The Annual and
Special Assessments, together with such interest thereon and
costs of collection thereof including a reasonable attornay's fee
as hereinafter provided, shall be a charge and continuing lien on
the real property and improvements thereon against which each
such Assessment is made. Each such Assessment, together with
such interest thereon and cost of collection thereof including a
reasonable attorney's fee as hereinafter provided, shall alse be
the personal chligation of the person who was the Owner of such
real property at the time when the Assessment first became due
and payable. 1In the case of co-ownership of a Residential 1lot,
Famnily Dwelling Unit, Multiple-Family Tract, Public or Commercial
Site, Public or Commercial Unit, Development Unit Parcel or any
Unsubdivided Land, all of such co-owners shall be Jointly and
severally liable for the entire amount of the Assessment.

Section 2, Purpose of Assessments, The Annual Asgesswments
levied by the Association shall bhe used exclusively for the
improvement, maintenance, enhancement, enlargement and ¢operation
of the Common Properties, Restricted Common Properties, Intended
Common Propertles and Intended Restricted Common Properties and

to provide services which the Association 1is authorized to
provida.

Section 3, Application of "Maximum Assessment, The Maximum
Regular Annual Assessment, as eet forth Iin the schedule

hereinbelow, and as is automatically increased annually pursuant
to the provisions of subparagraph (o) below, ghall be levied by
the Association. If, however, the Board of Directors of ¢the
aAssociation, by majority vote, determines that the important and
essentlal functions of the Association may be properly funded by
an Assessment less than the Maximum Reqular Annual Assessment, it
may levy such lesser Assessment; provided, however, so long as
the company is engaged 1In the development ¢f properties which are
subjact to the terms of this Declaration, the Association may net
reduce Assessments Dbelow those s8at out in Section 3(a)
lmmediately below without the written consent of the Company.
The levy of an Assessment less than the Maximum Regular aAnnual
Assessment in one (1) year shall not affect the Board's right to
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levy an annual Assessment equal to the Maximum Reqular Annual
Assessment in subsequent years

| If the Board of Directors
fr Regular Annual Assessment fo
" Assessment shall automatically be ten percent (10%) greater than
the Annual Assessment levied

Provided, however, that the Board of

——r— - — = —_— o —

If the Board of Directors sBhall levy less than the Maximumnm
Regular Annual Assessment for

any Assessment year and, ’
thereafter, during such ABsessment year, dstermine that the
important and essential functions of tha Association cannot ba
funded by such lesser Assessment, the Boarg nay, by majority
| vote, levy a Supplemental Assessment,

_ In no event shall the sun
©f the initial ang Supplemental Assessm

antes for that Year axceed
| the applicable Maximum Reqular Annual Assesgsment.

e — i —— — ——
— —

determines that
iation will not
or in any one (1) year

the important ang essential functions of the Assoc
be properly funded in any one (1) year,
and all subsequent Years, it may request approval of a epecified
increase in the Maximum Regular Annual Assessment for either one
(1} Year only, or for that cne (l} year and all Subsequent years,
by the vote of the Members at. g duly

called meeting of the
! Assoclation, subject to the quorun requirements established by
| Article III, sSection 6(a). Should the Members vote in favor of

such proposed increasa, it shall be deemed

levied by the Board. AaAn increase in the Mayx
Assessment for one

heresf shall in no

Assessment for subsequent years or
subsequent years.

{(a) From and after April 1, 1987, the Maximum Regular
Annual Assessment shall be the sSums calculated in accordance with
the following Assessment Schedule, as shall be automatically
increased in each instance by an inflation adjuster as set forth
in Section 3(a) of this Article, and as may be increased pursuant
to the provisions set forth immediately abova:

Maximum Regular

Property Type | Annual Asgessment
Residential Lots |

150.00 per Lot

Family Dwelling Units 150.00 per Unit

. Public or Cemmercial Units +10 per square foot

* of floor space, but in no
event less than 192.00 for

| | each unit

Public or Commercial Sites 192.00 per acre; ‘prorated
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for part of an acra, but
in no event lass than
192,00 for each site or
Tract

Development Unit Parcels 10.00 per acre
Unsubdivided Land

(b) Property shall not be classified for purposes of thesa
Covanants and these Annual Assessments as a Residential Lot until

the first day of the quarter of the Year following after all of
tha Ifollowing have accurred:

(1) Recording of a Plat in the Offica of tha Register of

Deeds of Durham County, North Carclina, showing such
Residential Lot:

(2) Approval by the Office of Interstate Land Sales
Registration or successor agencies permitting such
Residentlal Lot to be offered for sale in those casas
where registration is required by law.

(3) The Lot has been placed on an "Inventory List" of lots
for sale submitted to the Assoclation by the Company,
the Company's Affiliates, the Developer ar the
Developer's Affiliates in those cases where the Iot is

owned by the Company, the Company's Affiliates, the
Devaeloper or the Developer's Affiliates.

(4) The Lot is sufficiently developed to be subject to
Asgessment, in the sole and uncontrolled discretion of
the Board of Directors, as a Residential lot in those
cases where the Lot iz owned by any third party other

than the Company, the Company's Affiliates, the
Developexr or the Developer's Affiliates.

not be deemed a Family Dwelling Unit until such time as a
building permit has been issued for said property by the
appropriate governmental authorities.

(¢) "Inventory List"™ as used in these Covenants shall mean
and refer to a listing of those Residential Lots owned by the
Company, the Company's Affiliates, the Daveloper or the
Developer's Affiliates which are available for sale to the
purchasers, and which listing is submitted to the Asgscciation,
The Company reserves For itself, ita Affiliates, the Developer
and the Developer's Affiliates the right ¢o make additions and

of each quarter.

(d}) Property shall not be classified for +the purpeses of
these Covenants and these Annual Assassments ag & Multiple-Family
Tract until such time as its exact motes and bounds have been
gurveyed and a plat thereof ldentifying or designating such
property for Multiple-Family use is recorded in the Offica of the
Regiater of Daeeds of Durhan County, North Carolina; provided,
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however, that any property within said parcel of land which also

constructed thereon are sufficlently complete to be subject to

Assessment, in the sole and uncontrolled discretion of the Board
of Directors, as improved properties,

In those cases whera the improvements intended on =a
Multiple-Family Tract include more than one building or structure
containing Attached Resideptial Units, each building er structure
shall be deemed to be unimproved until the building or structure
is sufficiently complete to be subject to Assessment, in the sole

improved properties, at which time
Residential Unit within said building or structure
deemed a Fanily Dwelling Unit for tha purpose of Assessments,
and, in addition, the remaining number of acres to be assessed as
a Multiple-Family Tract shall be Calculated hy (a) dividing (i)
the number of Family Dwelling Units on the property by (ii) the
naximum number of Family Dwelling Units autherized by the Company
in the original Multiple=-Family Tract, and (b} then multiplying

thea resulting quotient by the total number of acres in the
original Multiple-Family Tract.

At such time as all Attached Resldential Units intended for
development on a Multiple-Family Tract have been classified as
Family Dwelling Units, and the Owner of sald Multiple-Family
Tract is able to warrant to the satisfaction of the Board of
Directors that (i} no further development of Attached Residential
Units shall take place upon said Tract, and (ii) any remaining
unimproved acres within sald Tract shall not be sold to any other
third party for the further development of Attached Residential
Units, such Owner may apply to the Board of Directors for the
release of any remaining unimproved acres within said Tract froem
the classification of a Multiple~Family Tract, and the Board of

Directors may, 1n its sole and uncontrolled discretion, grant
Such release.

(e) Property shall not ba classified for the purpozes of
these Covenants and these Annual Assesanents as a Public or
Commercial Site until such time as its exact metes and bounds
have been surveyed and a plat thereof identifying or designating
such property as a Public or Commercial Site is recorded in the
Office of the Register of Deeds of Durham County, North Carolina:;
provided, however, that any property within saild parcel of land,
which also qualifies as an EXempt Property as defined in section
12 of this Article Vv, shall not be deemed part of said Public or
Commercial Site for the purposes of calculating Assessments or
votes. A Public or Commercial Site, or portions of saiad Site,
shall be deemed to be unimproved until the improvements being
constructed thereon are sufficiently complete to be subject to

Assessment, in the sole and uncontrolled discretion of tha Board
of Directors, as improved properties.
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In those cases where the improvements intended on a Public
or Commercial Site include more than one bullding, structure or
phase or group of improved wunits, each building, structure or
phase or group of unita shall be deemed to be unimproved until
the building, structure or phase or group of units is
sufficiently complete to be subject to Assessment, in the sole
and uncontreolled discretion of the Board of directors, as
improved properties, at which time each and every improved unit
within said building, structure or phase or group of unlts shall
ba deemed a Public or Commercial Unit or a Family Dwelling Unit
for the purpose of Assessments, and in addition, the remalning
number of acres to be assessed as a Public or Commercial Site
shall be calculated by subtracting (i} the number of acres within
the Site upon which Public or Ccommercial Unites and Family
Dwelling Units have actually been developed from (ii) the total
number of acres in the original Public or Commerclal Site.

At such time as all public or commercial buildings and
facilities and all residential dwelling units intended for
devalopment on a Public or Commercial Site have been classified
as Public or commerclal Units or Family Dwelling Units, and the
Owner of said Public or Commercial Site is able to warrant to the
gatisfaction of the Board of Directors that (1) no further
development of Public or Commercial Units or Family Dwelling
Units shall take place on said Site, and (1i) any remalning
unimproved acres within said Site shall not be sold to any other
third party for further development of Public or Commercial Units
or Famlily Dwelling Units, then sald owner may apply to the Board
of Directors for the release of any remaining acres in said Site
from the classification of a Public or Commercial Site, and the

Board of Directors may, in its socle and uncontrolled discretion,
grant such release.

(f) Property shall not be classified for purposes of these
Covenants and these Annual Assessments as a Family Dwelling Unit
until (i) the improvements being constructed on a Multiple-Family
Tract or Public or Commercial Site are sufficiently complete to
ba subject to Assessment, in the sole and uncontrelled discretion
of the Board of Directors, as improved propertles am defined in
subparagraphs (d) and (e) hereinabove, or {i1i) a building permit
has been issued by the appropriate governmental authorities for a
property formerly deemed a Residential Lot as defined in
subparagraph (b) hereinabove.

(g} Property shall not he classified for purposes of these
Covenants and these Annual Assessments as a Public or Commercial
Unit until the improvements being constructed on a Public or
Commerclal site are sufficlently complete to be subject ¢to
Assessment, 1n the sole and uncontrolled discretion of the Board

of Directors, as improved properties as defined in subparagraph
(e) hereinabove.

(h) Property shall not be classified for purposes of these
Covenants and these Annual Assessments as a Development TUnit
Parcel until such time as its exact metes and bounds have been
surveyed and a plat thersof identifying or designating such
property as a Davelopment Unit Parcel is recorded in the 0Office
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of the Reqgister of Deeds in
Provided, however, that any property within saig parcel of iland
which also qualifies as an Exen

Pt Property, as defined in Sectien
12 of this Article V, s8hall not ke g

eémed part of gaig
Pevelopment vUnit Parcel for the Purpose of calculating

Assessments or votes. At such time asg a Development Unit Parcel,
Oor a pertion of gaig

Development wUnit Parcel, 1ie further
subdivided ang classifiable as g Regidential Lot or Lots,
Multiple-Family Tract or

r  Public or Commercial Sita, said
property, or such poertion of

said Property, shall then be
classified as a Residential Lot op Lots, Hultipl&-Family Tract or

Public or Commercial Site, and in addition, the remaining number

©f acres to be assessed ag a Development Unit Parcal shall be
Calculated by gubtracting

(i1} the numpexr acres within the
Property which have been classified ag a Residential Lot op Lots,
Multiple~Family Tract or Public or Commercial
total number of acgres within the original Development Unit
Parcel.

(1) For purposes of thess Covenants and these Annuyal
Assessments, all pProperties which have

Not been subdivided into
and classified as Resldentia} Lots,

Multiple-Family Tractg,
Public or Commercial 5ites or Development Unit Parcels shall ke
Classified as Unsubdivided Land; provided, however, that
Unsubdivided land shall not include any

property which also
qualifies as Exempt Property as defined in Section 12 of this
-Article V.

(J) Assessments shall bpe billed annually, quarterly,
monthly or on such other basis as n

Oof Directors, The billing schedule shall be the same for all
properties of a specified category; however, the Beoard of
Directors, in its discretion, may establish different schedules
for the billing of Assessments due from different categories of
Property. All Assessment bills shall be due and payable ninety
(20), thirty (30) or fifteen (15} days from the date of mailing
Of same as determined by the Bo

ard of Directors; provided,
however, that if the Board of Directors elects to utllize a
Billing Agent,

the Billing Agent shall get the date on which
Assessment bills shall be due ahd pavable.

(K} The Board of Directers may auvthorize a

Billing Agent ta
collect the Assessments provided for herein.

(m) The Board of Directoers shall determine the

gSguare
footage of floor space to be assessed by the Association for each
Public or Commercial Unit, In certain extraordinary
circumstances, as in the case

©of an indoor tennis facility,
skating rink, swimming pool, gymnasium, or certain Btorage areas
where an unusually large number Oof square feet of floor gpace is

required within such facility, the Board of Directors .may, in its
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sola and uncontrolled discretion, exempt from Assessment a

portion of the square foctage of floor space of such facility.

{(n) Changes during an Assessment year in equare fcotage of
floor space to ba assessed by the Assoclation for a Public or
Commercial Unit shall be reflected Iin the billing for the
remaining full quarters of the Azssessment year.

(0} From and after 2April 1, 1987, the Maximum Reqular
Annual Assessment shall ba automatically increased each year by
an amount of ten (10%) percent per year over the previous vear,
or the percentage increase between the first and laat months of
the thirteen (13) month period terminating at the end of the
third (3rd) quarter of the previous Assessment year 1in the
Consumer Price Index, U.S5. City Average, All Items (1967-100)
(hereinafter "C.P.X."}) issued Dby the U.S5, Bureau of Labor
Statistics in its monthly report entitled "The Consumer Price
Index, U.S8. City Average and Selected Areas", whichever of these
two percentage figures is larger. If the C.P.I. is discontinued,
then there shall be used the most similar index published by the

United States Government that may be procured indicating changes
in the cost of living.

(p) Any increase in the Maximum Reqular Annual Assessment
shall be made in such a manner that the preportionate increase in
such Assessment is the same for Owners of Residential Lots,
Family Dwelling Units, Multiple-Family Tracts, Public or
Commercial Sites, Public or Commercial Units, Development Unit
Parcels, or Unsubdivided Land. Any time the actual Assessment
levied by the Board of directors of the Association is less than
the Maximum Regular Annual Assessment, such decrease shall be
proportionate among the Owners of Residential Iots, Family
Dwelling Units, Multlple-Family Tracts, Public or Commercial
Sites, Public or Commaercial Units, Development Unit Parecels, and
Unsubdivided Land. The decrease or increase received by each
class of Owners of the various classes of property may be made
disproportionately by the favorable vote of seventy-five {75%)
percent of the votes cast at a duly called meeting of the
Asgociatlion, subject to the quorum recuirements established by
Article III, Section 6 hereof, and by seventy-five percent (75%)
of the votes cast at a duly called meeting of the Association,
subject to thae quorum requirements established by Artiecle III,
Section 6 hereof, any by seventy-five percent (75%) of the votes

cast at sald meeting by the Members of the classes whose
proportionate share is being raised.

Section 4, Special Assessments for Improvements and
dditlong, 1In addition to the Maximum Reqular Annual Assessments

authorized by Section 3 herecf, the Assoclation may levy Specilal
Assegsments for the following purposes:

(a) Construction, reconstruction, repair or replacement of
capital improvements upon the Common Propertiss, Restricted
Common Propertieg, Intended Common Proparties or Intended
Restricted Common Properties, including the necessary fixturas
and personal property related therator
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(b) For additions to the Common Properties or Restricteqd
Common Properties:

(¢) To provide for the nécassary facilities and equipment
to offer the services authorized herein;

(d} To repay any loan mada to the Association to enable it
to perform the duties and functions authorized herein:

{e) Such Special Asgessrent, befora being charged,
have received the approaval of the Members of the Association by
the favorable vote of fifty-one percent (51%) of the votes cast

of the Association, Bubject to the

+ Section 6(a),
tatement fron

containing - the reasons for those Directora!

opposition for the Assessment. Neither statement
five (5) pages in length.

support and
shall exceed

This provision shall bea interpreted to¢ mean that the
Association may make in any one (1) year an Annual Assessment up
to the maximum set forth in Section 3 of this Article v, plus an
additional Special Assessment. Such Special Assessment in any

emergency or repairs required as a result of storm, fire, natural
disaster or other casualty loas. The fact that the Association
has made an Annual Assessment for an amount up to the Maximum

Regular Annual Assessment shall not affect its right to make a
Special Assessment during the year.

Section 5. Reserve Funda. The Associlation shall establich
reserve funds from its Annual Assessments to be hald in reservea
in an interest drawing account of investments as a reserve far:

(2a) Major rehabilitation or major repairs;

(b) For emergency and other repalrs required as a result of
storm, fire, natural disaster or other casualty loss, and:

(¢} Initial costs of any new service to be performed by the
Associatioen.

Section 6. Special Assessments for Nelghhorhaod Areas, On
petition of seventy~five percent (75%) of all Owners within a
particular neighborhood area, or contiguous Neighborhcod Areas as
such may be designated on a recorded subdivision plaq, the Board
Oof Directors of the Association may levy a Special Assessment
applicable only to each Owner within the immediate WNeighborhood

1 .
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Area or Areas to undertake special neighborhood Iimprovements,
neighborhoed rehabilitation or construction, special neighborheed
security and neighborhcod naintenance. If such  Special
Assessment be proposed by the Board of Directors of  the
Agsoclation rather than by petiticn as provided for herelnabove,
then gsuch wproposal shall be submitted to a Referendum of all
owners within the particular Neilghborhood Area or Areas, and such
Special Assessment shall be levied upon each such Owner only upon
a favorable response to sald Referendum, as shall be indicated hy
not less than seventy-five percent (75%) of the votes entitled to
be cast voting in favor of such Special Assessment.

In the event of election by the Members of a Neighborhood
Area to be assessed by the Assoclation for special improvements,
construction, security or maintenance, the Association shall be
authorized to borrow money to fund such special I1mprovenments,
construction, security or maintenance and to repay any such loan
with the receipts from the special Assessment  authorized
therefor. '

Section 7. Change in Maximum Amounts of Annual Assessments
Upon Merqger or Consolidation, The limitations of Section 3

hereof shall apply to any nmerger or consolidation in which the
Association is authorized to participate under Article 1II,
Section 2, hereof, and under the By-Laws of the Assoclation.

Section 8, Date of Commencement of Annual Assessments, Due
RPate., Notwithstanding anything in the foregoing to tha contrary,

the Annual Assessments provided for herein shall commence no
earlier than April 1, 1987, but net later than January 1, 1988.

Section 9, PpPuties of the Board of Directors. The Board of
Directors of the Association shall fix the amourit of the AaAnnual
Assessment against each Residential Lot, Family Dwelling Unit,
Multiple-Family Tract, Publiec or Commercial 8ite, Public or
Commercial Unit, Develcpment Unit Parcel or Unsubdivided Lang,
within the Asgsesament Schedule as provided herelnabove, and
shall, at that time, direct the preparation of an index of the
Properties and Annual Assessments applicable thereto, and any
Special Assessments applicable thereto, which shall be kept in
the office of the Assoclation and which shall ba open to
inspection by any Member. Written notice of Assessment shall
thereupon be sent to every Membaer subject thereto.

The Association shall upon demand at any time furnish to any
Owner liable for said Assessments a certlificate in writing signed
by an Cfficer of the Assoclation, setting forth whether said
Assessments have been pald. Such certificate shall be conclusive
evidence agalnst all but the Owner of payment of any Assessment
therein stated to have heen paid. If the Board of Directors
authorizes a Billing Agent ¢to collect Assessments, the
Cartificate of the said Billing Agent shall ba conclusive

evidence against all but the Owner of payment of any Assessment
therein stated to have been paid.
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Associlation, If the Annual Assessment or Bny Special Assessment
1s not paid on or before the past-dua date

Bpecified {n Section
3()) bereof, then such Assessment shall becone delincuent ang

shall (together with interest thereon at the maximum anpuaj rate
pernitted by law from the due date and cost of Ccollection thereof
including a reasonabla attorney's fee as h

become a charge and continuing lien aon
improvements thereof, against which each such

in the hands of the then Owner, his helrs,

devisees, persocnal
representatives and assigns.

I1f the Assessment is not
the past due date, the Asgsociati
against the Owner personally and ther

reparing the filing of

attorney's fee, and
in the event a judgment ig cbtalned, such Judgment shall inecludae

interest on the Assessment as above provided and a reasonable
attorney's fee together with thae costs of the action.

interest which
interest rate

Section 11, Subordination eof the Tjen, The Lien of the
Assessments provid

ed for herain shall ba subordinate to the 1lien
Of any first deed of trust now or hereafter Placed upon any
Properties subject +to Assessment, and in addition, shall bae
Subordinate to the lien of the Cost of Corrective Action provided
for in the Declaration of Rights, Restrictions, Affirmative
Obligations and Conditicns Applicable to Al) Property in Downing
Creek now or hereafter placed upon any properties subject to
Assessment. In the event a creditor acquires title to any

ant to foreclosure or any.

foreclosure, saig creditor
shall be subject to Assessments accruing after such acquisition.

Section 12. Exempt _Property, The fellowing property,
individuals,

partnerships or corporations subject to this
Declaration shall be exempted

lien created herein:

from the Assessment, charge and

(a) All lands designated on the Master Plan for _
intended use, or by actual use if applicable, for (i)
indoor and outdoor recreational and community
facilities owned and operated by the Company, the
Company's Affiliates, the Developer, the Developer's
Affiliates, the association and any other Homeowners
Association organized by the Company or by others with
the consent of the Company within the Properties irf
such Homeowners Association operates such facilities
for the private use of itg memkers oxr the Members of
the Association, including, but not limited to, tennis
courts, platform tennis courts, handball courts, guash
courts, basketball courts, swimming pools, . gymnasiums,
gelf courses, icae skating rinks, and any showers,
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locker rooms or other club facilities associated with
such uses, putting greens, playgrounds, ball fields,
spectator viewing pavilions, gazebos, picnic =shelters,
picnic tables, parks, horseback riding stables, riding
arenas, riding trails, walking trails, boardwalks,
decks, boating facilities and marinas, boat rental
faclilities, bhoat and trailer storage facilities,
fishing facilities, ¢f£ishing facilities and Dheach
facilities, bicycle rental facilitles, operating farus
and/or animal pastures, wildlife conservancies and
feeding statlons, nature interpretive areas, anphi-
thaaters, community meeting facilities, and all rest
roon facliitles, parking lots, service bulldings, and
concession-type food services associated with all such
uses; and (ii) places of worship: libraries; fire
stations and rescue e&quads; post offices, day care
centers, nursery schools, and a«ther schools and
jnstructional «centers; nenpreflt or charitable
community, civil, or cultural clubs and institutions;
and other similar community facilities which the Board
of Directors, in its sole and uncontrelled discretion,
may designate as Exempt Properties;

(b) All lands and any improvements thereon designated
in any way as Common Properties or Restricted Common

Properties;

(c} All lands and any improvements thereon committed
to the Agsoclation through express written notification by
the Company to the Aascoclation of intent to convey to the
Association, including, without limitation, Intended Common
Properties and Intended Rastricted Common Properties;

(d) All lands designated on the Master Plan or on
recorded plats as Open Space ("Open Space Areas") or Private
Open Space ("Private Open Space Areas") as defined in the
Declaration of Rights, Restrictions, Affirmative Obligations
and Conditions Applicable to All Property in Downing Creek
and any improvements thereon which are defined in Paragraph
{a) of this Section 12;

(e) Property which ia uszed for the maintenance,
operation and service of facilities within Common
Properties, Restricted <Common Properties, Intended <Common
Properties, Intended Restricted Common Properties and
facilities within Open Space Areas and Private Open Space
Areas which are defined in paragraph (a) of this Section 12;

(f) Property which is used for the wmaintenance,
operation and service of utilities within the Properties;

(gq) The grantee in conveyances made for the purpose of
granting utlility easementa.

(h) All lands within the waters or the ponds shown on
the Master Plan and contributory creeks and streams.

-2 G




Association shall be authorized to
to reguirements of Durham County, North

Properties, Restricted Common Properties, Intended
Properties, Intended Regtricted Common Properties,
furnishings andg improvements devoted to the fell

gaid roads or roadways, cul-de~sac islands,
other area entrances thrnughuutlthe Propertias;

other than privately owned automchiles,
vehicles, stc.;

Book 1 40 2per 746

The President, Treasurer or
Buch other Officer as may have custody of the funds of the
Association shall annually, within ninety (90) daya after +the
Clogse of thea fiscal Yaear of the Agsociat

year and a statement of r'evenues, costa and expenges. It shall

be necessary to set out in the statement the Name of any creditor
of the Association, provided, however, that +this requirement
shall be construed Lo apply only to creditors of more than ¢ne

»000.00), Such Officer shal}l
who may make request
4 copy of such statement within thirty (30)
Such copy may be. furnished

to the other Member either in perscn or by mail. Any holder of a
lot(a) or unit({s) shall ba entitled ypan
written request +op a the immediately

Section 14, Annugyal Budget. Tha Board of D
prepare and make available to all Members,

expenses for the
following fiscal year. The financial books o

shall be available for inspection by a1l
reasonable times.

Section 15. Working Capital Pund, at the time of closing
of the sale of ea

¢h unit or lot, a sun equal to at least two (2)
months assessment for each unit ahall ba collected and

transferred to the Association to be held as a working capitail
fund., The purpose of said fund is to insure that the Association

ARTICLE VI
FUNCTIONS OF ASSOCIATION
Section 1. Dwpership and Maipntenanc

The
own and/or maintain (subject

Carolina) Common
Comman
equipment,
owing uses:

(a) For roads, roadways, roadway medians and parkways aloeng
and neighborhoocd or

(b} For sidewalks, walking paths or trials, bicycle paths

and bridle paths through the Properties;

{(c) For transportation facilities throughout the Praperties
€.9., buses, electric
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(d) For security and fire protection services including
security stations, gquardhouses, police eguipment, fire stations
and fire fighting equipment, and buildings used in maintenance

functions;

(e) For emergency health care including ambulances, rescue
aquad facllities, emergency care medical facilities and the
equipment necessary to operate such facilities;

(f) For providing any of the services which the Association
is authorized to offer under Section 2 of this Article VI:;

(g} For purpcses set out in deeds by which Common
Properties and Restricted Common Properties are conveyed to the
Assocliation, provided that such purpeses shall be approved by the
Members of the Assocliation as set out in Section 4 of this
Article VI;

(h) TFor indcor and outdoor recreational and community
facllities, including, but not 1limited to, tennis courts,
platform tennis courts, handball c¢ourts, squash  courts,
basketball courts, swimming pocls, gymnasiums, golf courses, ice
skating rinks, and any showers, locker rooms, or other eclub
facllities assoclated with such  uses, putting greens,
playgrounds, ball fields, spectator viewing pavillens, gazebos,
plcnic sheltera, plenic tables, parks, horseback riding stables,
riding arenas, rlding trails, walking trails, bike trails,
boardwalks, decks, bicycle rental facllities, operating farms
and/or animal pastures, wildlife conservancies and feeding
stations, natura interpretive areas, amphitheaters, community
meeting facilities, and all rest room facilities, parking lots,

service builldings, and concesslon-type food services associated
with all such uses; and

(1} For water and =sewage facilities and any other

utilities, if not adeguately provided by a private utility,
County or City.

Section 2. Servicez. The Association shall be authorized
(unless prohibited by requirements of the County of Durham, North
Carolina) but not required, except as specified in Section 3 of
this Article VI, to provida the following services:

(a) Cleaning and wmaintenance of all roads, roadways,
roadway medians, parkways, cul-de-gac islands, neighborhood and
other area entrances, lakes, parks, sidewalks, walking trails,
bike trails, Common Properties, Restricted Common Properties,
Intended Common  Properties, Intended Restricted Common
Properties, QOpen Space Areas, and Private Open Space Areas within
the Propexties, and also all public properties which are located
within or in a reasonable proximity to the Properties such that

their deterioration would affact the appearance of the Proparties
as a whola;

(b} Landscaping and beautification of recads, roadways
roadway medians, parkways, cul-~de-sac islands, neighborhood and
other area entrances, lakes, parks, sidewalks, walking paths,

-3l=
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bike trails, Commen Propexrties, Restricted Common Properties,

Intended Common Properties, Intended Restricted Common
Properties, Open Space Areas and Private Open Space Areas)

(c¢) Transportation facilities other than privately ouwmed
automobiles, e.q., buses, electric vehicles, ferry boats, etc.;

(d) Lighting of roads, sidewalks, walking paths, bike
trails, parking lots, and any recreational and community
facllities located within the pProperties;

{e) Pelice protection ana security, including, but not
limited ¢o the empleyment of police and security

maintenance of electronie and other security devices and control

centers for the protection of persens and property within the
Existing Property, and assistance in the apprehension and
prosecution of persons whe violate the laws of the State of North

Carolina or +the County of Durham, North Carolina within the
Properties:

(£) Fire protection ana preventicn;

(9) Garbage and trash collection and disposal:

hecessary of desirable in the judgment of the Board of Directors

of the Asscclation to Bupplement the saervice provided by the
state and local governments;

(i) The services nacessary or desirable in the Judgment of
the Board of Directors of the Assaciation to earry out the

Association's obligations and buslness under the terms of this
documernt;

(J) To take any and all acticns necessary to enfeorcea all
Covenants and Restrictions atfecting the Properties and to
perform any of the functions or services delegated to the

Association in any Covenants or Restrictions applicable to the
Praoperties;

(K} To set up and operate an Architectural Review Board for
all Common Properties or Restricted Common Properties, and in the
event that the Association is designated by the Company as tha
agent or the assign of the Company for such purposes, to extend

the operation of the Architectural Review Board to all properties
within Downing Creek;

(1) To provide day care and child care services;

{m) To conduct instructional, recreational, sports, crafts,

social and cultural programs of interest to Members, thelir
families and guests: -

(n} To provide 1legal and scientific resources for the
improvement of air and water quality within the Properties;

(o) To provide safety equipment for storm emergencies;

-32-
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(p) To support the operation of transportation services
between key peints of the Properties and the. alrports, other
public transportation terminals and public centers serving tha
area surrounding the Properties;

(d) To construct improvements on Common  Properties,
Restricted Common Properties, Intended Copmmon Properties or
Intended Restricted Common Properties for use for any of <the
purposasa authorized in this Article, or as may be required to
provide any of the services authorized in this Article;

(r) To provide administrative saervices, including, but not
limited to, legal, accounting and financial; and communieation
services, including, but not limited to, community newsletters
angd newspapers to inform Members of activities, notices of

meetings, referendums, and other iesues and avents of connunity
interest;

() To provide 1liability and hazard insurance covaring

improvements and activities on the Common Properties and
Restricted Common Proparties;

(t) To provide water, sewage, and any necessary utility

services not provided by a public body, private utility or the
Company: '

(u) To provide, conduct or maintain water pollution and
shoreline erosion abatement Tmeagures ineluding, without

limitation, wmaintenance and repalr of sghore revetments and
groins;

(v} To construct mailboxes, signe and other standard
features for usa throughout the Propertles;

(W) To provide any or all of the abﬂva'liﬁted services to
another association of Owners of real property under a Contract,
the terms ef which must be approved by the Board of Directors:

(x) Improvement of fishing available to nembers in Downing
Creak,

(¥) To maintain water search and rescue boats for the
protection and safety of those 1in waters located on or adjacent
to the properties, and to provide boating marinas, moorings,
cradles, other boat storage facllitles and boat rantal services
to members, their families ang quests.

Sectjon 3. Mipimum List of Functions d Services, The
"Minimum List of Functions and Services" shall establish and
defined the minimum level of functions and services which tha
Association must furnish to its Members. £¢ long as the Company
is engaged in the development of Properties which are subject to
the terms of this Declaration, tha Association shall not reduce
the level of functions and services it furnishas to its Members
balaw such minimum level without the prior written consent of the

Company. The “Minimum List of Functions and Servicasg® is as
followa:
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(2) The Assoclation shall provide or ©procure the
administrative services necessary to carry cut the Associstion's
obligaticons and business under the terms of this Declaration, the
Articles of Incorporation of the Asgsociation, and the By~Laws of

the Asgnciation. including, but not 1limited to, legal,
accounting, financlal and comrunications services.

(b) The Association shall administer and anforce the
covenants and restrictions establiched in <this Daeclaration,
including, but not limited ta, the following:

(1) The Association shall set MAssessments, levy cash

Assessments, notify the Mambers of such Assessments and
collect such Asgassments:

(2) The Association shall prepare accurate indexes of
Membere, Property Classifications, Votes, Assessments,

the Cumulative Maximum Number of Reslidential lLots and
Family Dwelling Units Authorized in the Properties and
the Maximum Reqular Annual Assessment!

(3) The Asscociation shall operate an Architectural Review
Board;

(4) The Assoclation shall malntain and operate all Common
Propaerties and Restricted Common Properties;

(5) The Association shall hold Annual Meetings, Special
Meetings and Referendums as regquired, hold elections

for the Board of Directors as required and give Members
"proper neotica" as required;

(6) The Asscociation shall prepare Annual Statements and
Annual Budgets and shall make the financial books of

the Asscoclation available for inspection by Members at
all reasonable times,

(¢) Sheuld the Company appoint the  Assoclation its agent
for the administration and enforcement of any of the provisions
of the General Property Covenants or any other covenants and
restrictions of record, the Association shall assume euch
responsibility and any obligations which are incident thereto,

(d) Should the Conpany assign to the Association any of the
rights reserved unto it in the General Property Covenants or any
other covenants and restrictions of record, the Association shall
assume the responsibility of administering and enforcing said
rights and shall assume any obligations which are inecident
thereto. . '

(e) The Asscociation shall provide appropriate liabkblility and
hazard insurance coverage for improvements and activities on all
Common Properties and Restricted Common Propertiles.

(£} The Association shall provide appropriate Director's
and Qfficers' Legal Liability Insurance and indemnify persons
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pursuant to the provigions of the Articles of Incorporation of
the Assoclation. .

(g) The Assoclation shall keep a complete record of all its T
acts and corporate affairs. r
1

{h) The Association shall provide regular and thorough
cleanup of all roads, roadways, roadway medians, parkwaves,
cul-de-sac islands, neighborhood and other aentrances, and bike
tralls throughout the Properties, including, but not limited to,
mowing grass on all roadsides, cul-de-sac 1slands, entrances, and
bike trails; sweeping all roads and bike trails; landscape |
maintenance on all roadsides, cul-de-sac islands, entrances, and
bike traila; pickup and disposal of trash on ail roads, I
roadsides, cul-de-sac islands, entrances, and bike trails. Such
cleanup as is possibie shall begin within an individual
rasidential neighborhacd as Boon as censtruction of dwallings has
commenced within =aid neighberhoed.

(i) The Association shall provide general maintenance of
all directional eigns, bike trail eigns, and neighborhood and

other area signs, including, but not limited to, painting, repair
work and replacement as needed.

{J) The Association shall repave all bike tralls as needed.

(k) The Association shall operate and maintain all

streetlights aleng all public roads and within all Common
Properties and Restricted Common Properties.

(1) The Assoclation shall provide regular and thorough
maintenance and c¢leanup of all Common Properties, Restricted
Common Properties, Intended Common Properties and Intended
Restricted Common Properties, including, but not 1limited to,
nowing of grass, fertilization as needed, landscape maintenance
as needed, pickup and disposal of trash, washing down of picnic
tables and bkenches as needed, palnting, repairs to and
replacement of all improvements as needed.

(m) Insurance coverage on the Property shall be governed by
tha following provisiona:

{1} oOwnership of Poljcies, All insurance pelicies upon the
Common Property shall be purchased by the Assaociation
for the benefit of all the Assoclation and the Owners,
and their security interest may appear and provisions
shall be made for the lssuvance of certificates of
mortgagee endorsements to the mortgagees of Owners.

(2) Coverage, All buildings and improvements upon the land
and all personal property included in the Common Areas
and facilities shall be insured in an amount equal to
one hundred percent (100%) insurable replacenent value
as determined annually by the Assoclation with the
asaistance of the insurance company providing COVRerage.
Such coverage shall provide protection against:
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(1) Less or damage by fire and other hazards coverad
by standard extended coveraga endorsement, and

(11) Such other risks as from time to time shall be

customarily covered with respect to bulldings on
the land,

(111) such policies shall contain ¢lauses providing for
waiver of subrogatien.

(3) Llability. Public liability insurance shall be
secured by the Association with limits of
liability of no 1less than One Million Dollars
($1,000,000.00) per occurrence and shall include '
an endorsement to cover liabllity of the Owners as
a group to a single Owner, There shall also be
obtained such other insurance coverage as the

Association shall deternmine from time to time to
be desirable and necessary.

(4) Premiums, Fremiums for insurance policies
purchased by the Association shall be paid by
Association and charged to the Owners as an
assessment according to the provisions of Article
V above; provided that premiums on account of
hazard insurance coverage for individual ILots
shall be apportioned to the individual oOwners
according to the amounts of the coverage required.

(5} Proceeds. All insurance policles purchased by tha
Association shall ke for the benefit cf the
Association and the owners and their mortgagees as
their interest may appear, and shall provide that
all proceeds thereof shall be payable to the
Association as insurance trustees shall under this
Declaration. The sole duty of the Association as
insurance trustees shall be to receive such
proceeds as are pajd and to hold the same in trust
for the purposes stated hereiln or stated in the
By-Laws and for the banefit of the Owners and
their mortgagees in the following shares:

(1) Proceeds on account of damage to Common Areas
and facilities held for the Association.

(6) Proceeds of insurance policies received by the
Associatlon as insurance trustese shall be placed
in the Associlation's treasury for the following:

. (i} Expense of the Irust, All expensea of the
. | insurance trustees shall ba first paid or
provisions made therefor.

(ii) Reconstruction or Repailr, The remaining
i proceeds shall be paid to defray the cost of
[ repairs. - Any proceads remaining after
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. defraying such cost shall be retained by the

Association.

(7) All persons responsible for ‘or authorized to
expend funds or otherwise deal in the assets of
the Association or those held in trust, shall
first ke bonded by a fidelity insurer to indemnify
the Association for any loss or default in the
performance of their duties in an amount equal to
six (6) months' assessments plus  reserves
accumulated.

Section 4. Obligation of the Association. The Association
shall not ke obligated to carry out or offer any of the functions
and services specgfied by the provisions of this Article except
as specifjed in Secticoa 3 of this Article VI, The functions and
services to be carried out or offered by the Association at any
particular time shall be determined by the Board of Directors of
the Association taking into consideration the funds available to
the Association and the needs of the members of the Association.
The functions and services which the Association is authorized to
carry out or to provide may be added or reduced at any time upon
the affirmative vote of fifty-one percent (51%) of the votes cast
by the Type "“"A," Type "B," and Type "C" Members at a duly called
meeting of the Association; provided, however, that for the
deletion of service to Type "D" Menmbers, such Members shall also
be entitled to vote.

Section 5. Mortgage and Pledge, The Board of Directors of
the Association shall have the power and authority to mortgage
the property of the Association and to pledge the revenues of the
Association as security for loans made to the Association which
loans shall be used by the Association in performing its author-
ized functions and services; provided that any such mortgage is
with the prior consent of two-thirds (2/3) of the Members of the
Association, which consent may be evidenced by petition or by an
affirmative vote of two-thirds (2/3) of the Association. The
Company may, but shall nct be required, to make 1loans to <the
Assocliation, subject to approval by the Company of the usa to
which such loan proceeds will be put and the terms pursuant to
which such loan will be repaid. Notwithstanding anything in this
Declaration to the contrary, the Association shall not be allowed
to reduce the level of the Annual Assessment below the limit of
the Maximum Regular Annual Assessment at any time there ara
outstanding any amounts due the Company as repayment of any loans

made by the Company to the BAssociation without the express
written consent of the Cempany.

Section 6, Maintenance of Property Not Owned by the
Association, The Associatien shall be authorized to render

services of a governmental nature not furnished by the local

Egarnmant in the case o¢f maintenance of property not owned by
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ARTICLE VII

ARCHITECTURAL CONTROL AND THE GENERAL PROPERTY COVENANTS

Section I te a c ) 5

Restricted Common Properties, No building, wall, fence, swimming
POl or other structure shall be comnenced, erected or maintained
upon the Common Properties or Restricted Conmon Properties, nor
shall any landscaping be done, nor shall any exterior addition to
any existing structure or change or alteration therein be nade
until the plans and specifications therefore showing +the
structure, king, shape, height, materials, colors ang location of
the same shall have been submitted to and approved in writing as
to the harmony and compatibility of 4its external design and
location with the surrounding structures and topography by +the

Restrictions, Affirmative OCbligations and Conditions Applicahlé

to All Property in Downing Creek.

The Architectural Review Board shall be composed of at leaat
three {3} but not more than eleven (11) Members, all of whonm
shall be appointed by the Board of Directors of the Aszsociation.
AL least one (1) Member of the Associatlon other than the Company
shall be a Member of the Architectural Review Board at all tines.

Section 2, The neral operty Covenan Pursuant to the
provisions of the Declaration of Rights, Rastrictiens,

Affirmative Obligations ang Conditions Applicable to All Property
in Downing Creek {the "General Property Covenants"), the Company
reserves unto itself, its successors and assigna the right to
appoint the Association its agent for the purpose of
administering and enforcing, in whole or in part, the rights
reserved unto the Company in saig General Property Covenants,
including, but not 1limited to, the right +to approve (or
disapprove) plans, specifications, color, finish, plot plan, land
management plan and construction schedules for any or all
buildings or structures to be erected within any or all of the
Properties subject to said General Property Covenants. Such
appointments may be temporary or permanent, and shall be subject
to any conditions, limitations or restrictions which the Company,

"in its sole and uncontrolled discretion, may elect to impose.

Upon any such appointment of the Assoclation as agent by the

Company, the Association shall assume any obligatione which are
incident thereta. ,

In addition to the foregoing, the Company reserves unto
itself, its successors and assigns the right to assign In whole
Or in part to the Association its rights reserved in the General
Property Covenants to grant approvala (or disapprovals), to
establish rules and regulations, to administer and enforce the
provisions of said General Property Covenants and any or all
other rights reserved therein by the Company. Tha assignment of
such rights shall be subject to any conditions, limitations or
restrictions which the Company, in its sole and uncontrolled
discretion, may elect to impose -at the time of assignment.
Following the assignment of such rights, the Assocfation shall
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assume all of the Ceonmpany's obligations which are incident ﬂ

theratoe (1f any), and the Company shall ‘have no further
obligation or liabllity with respect thereto. The assignment of
such right or rights by the Conmpany to the Association shall be
made by written instrument which shall be recorded in the
Register of Deeds Office of Durham County, North Carolina.

Notwithstanding anything in the foregoing to the contrary, -
so long as the Company, its sBuccessors and assigns is the owner
Oof property subject to the provisicns of the General Property
Covenants, the Company, in addition to and jeointly with the
Association, shall retaln all rights of easement reserved unto it
in said General Property Covenants, and shall, furthermora,
retain all rights of entry granted unto it in said General
Property Covenants for the purposes of correcting, repairing,
enhancing, improving, cleaning, preserving, clearing out,
removing or taking any action to prevent a violation of said
General Property Covenants, and the retention of said rights of
easement and entry by the company shall in no way create any

obligation on the part of the Company to perform any affirmative
action. | .

ARTICLE VIIX
GENERAL PROVISIONS

Section 1. Duration., Tha Covenants and Restrictions of this
Declaration and any Amendments therato shall run with and bind
the land, and shall inure to the benefit of and be enforceable by
the Association, the Company or the Owner of any land subject to
this Declaration, their respective legal representativas, heirs,
successors and assigns for a periocd of thirty (30) vears from the
date this Declaration is recorded. Upon the expiration of said
thirty (30) year perilod, this Declaration shall be automatically
extended upon the expiration of the initial thirty (30) year
Pericd, or during the last year of any subseguent ten (10) year
extension periocd, at a duly called meeting of the Assoclation,
fifty-one percent (51%) or more of the total vote antitled to be
cast by all the Members of the Association shall vote in favor of
terminating this Declaration at the end of its then current term.
The presence at the meeting of Members or proxies entitled to
cast sixty percent (60%) of the total vote of the Membership
shall constitute a quorum. It shall be required that written
notlce of any meeting at which such a proposal to terminate this
Declaration is to be considered, setting forth the fact that such
a propasal will be considered, shall be given each member at
least thirty (30) days in advance of said meeting. In the event
that the Members of the Association vote to terminate this
Declaration, the President and Secretary of the Assoclation shall
execute a certificate which shall &set forth the Resolution of
Termination adopted by the Asscciation, the date of the meeting
0f the Association at which such Resolution was adopted, the date
that Notice of such Meetling was given, the total number of votes
of Members of the Association, the total number of votes required
to constitute a quorum at a neating of the Association, the total
nunber of votes present at said rmeeting, the total number of
votes necessary to =adopt a Resolution terminating this
Daclaration, the total number of votes case in favor of such

-39=
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Resolution and the total number of votes cagt against such
Resoclution. saiqg certificate shall be recorded in the 0ffice of

| Section 2, Amendments, All proposed Amendments to this
| Declaration shall be submitted to a vote of the Members at a duly

Called meeting of the Association Bsubject to the quorun
requirements established by Article III, Sacticn 6(a), and any
such proposed amendment . shall be deemed approved if two=-thirds
(2/3) of the votes cagt at Such meeting vote in faver of such
pProposed amendment. Notice shall be given each Menber at least
thirty (30) days prior to the date gf the meeting at which such
proposed amendment is to be conaidered. If any

amendment to this Declaration is appraoved by the members ag
forth above, the President and Sec

shall be less than sixty (60) days after tha date of the naeting
O0f the Association at which such Amendment was adopted), the date
; of the meeting of the Association at which such Amendment wasg
i adopted, the date that notice of Such meeting was given, the
total number of votes of Memkers of the Association, the total
i hunber of votes required to constitute a quorum at a meeting of
the Association, the total number of votes present at salad
| neeting, the total number of votes cast for and against the
. Amendment, the number of vaotes necessary to adopt the Amendment, '
' the total number of votes cast in favor of such Amendment and the
total number of votes cast against the Amendment. Such Addendunm

shall be recorded in the Office of the Register of Deeds, Durhan
County, North Carolina.

So long as the company, as the Type "E" Member, 1s entitled
! to elect a majority of the Members of the Board of Directors of .
| the Association, no Amendment of this Declaration shall be made
ﬂ without the consent of the Company; and until thae end of the

1 affect of creating a disproportionate increase in the Maximum .
| Regular Annual Asgessment, the actual assessment levied or any
Special Assessment of any Class of Qwners. -

affixed to the address appearing on the Associatien's Membership
list. Notice to one (1) or twe (2) or more co-owners or
co-tenants o©of a Residential Lot, Pamily ©Dwelling Unit,
Multiple-Family Tract, Public or Commercial Site, Public ar
Commercial Unit, Development Unit Parcel or Unsubdivided Land
shall constitute notice to all Co-~owharg, It shall be the
obligation of every member to immediately notify the Secretary of
I the Association in writing of any change of address. Any person
| who becomes a Member fellowing the first day in the calendar
' month in which said notice ia delivered or mailled shall be deemed
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to have been given notice if noticel was given to his predecessor
in title.

. Enforcement, Enforcement of these Covenants and
Restricticns shall be by any proceeding at law or in equity

against any person or persons violating or attempting to violate
or circumvent any Covenant or Restriction, either to restrain
violation or to recover damages, and against the land and to
enforce any lien created by these Covenants: and failure by the
Association or any Member or the Company to enforce any Covenant
or Restriction herein contained for any period of time shall in

no event be deemed a waiver or estoppel of the right to enforcea
same thereafter.

Section &5, Severabilit Should any Covenant or
Restriction herein contained, or any Article, Saction,
Subsection, sentence, clause, phrase or item of this Declaration
be declared to be void, invalid, illegal or unenforceable for any
reason by the adjudication of any Court or other tribunal having
jurisdiction over the parties hereto and the subject matter
hereof, such judgment shall in no way effect the other provisicns

hereof which are hereby declared to be severabla and which shall
remain in full force and effect.

Sect 6. Interpretation. The Board of Directors of the
Associatlon shall have the right to determine all questions
arising in connection with this Declaration of Covenants and
Restrictions and to construe and Iinterpret its provisions and its
determination, censtruction or interpretation shall be final angd
binding. 1In all cases, the provisioens of this Declaration of
Covenants and Resatrictions shall be given that interpretation or

construction that will best tend teward the consummation of the
genaral plan of improvements.

Section 7. Authorized Action, All actions which the
Association is allowed to take under this instrument shall be

authorized actions of the Association if approved by the Board of
Directors of the Assoclation in the manner provided for in the

By-Laws of the Assoclation, unless tha terms of thig instrument
provide otherwise.

Section 8. Other Adqreements, Notwithstanding anything
contained herein to the contrary, all the provicions of these

Covenants shall be subject to and conform with the provisions of:

(a) The Zoning Ordinances of the County o©f Durham, North
Carollna, and the rules and regulations promulgated thereunder,
a8 may Ifrom time to time hereafter be amended or nodified;

(b) The Master Plan for the davelopment of Downing Creek as
may from time to time hereinafter be amended or modified;

(¢) The Declaration af Rights, Restrictions, Affirmative
Obligations and Conditions Applicable to All Property in Downing
Creek (the "General Property Covenanta"), which covanants are to
be racorded contemporaneously herewith in the Realty Recordas in
the 0ffice of the Register of Deeds of the Durham County, North

. _
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Carolina. In the event of any conflict between this Daclaratioen

and sald General Property Covenants, paid Genaral Property
Covenants shall prevail.

r. 3
L |
L ]

None of the provisions of this Section (b) are or shall in
any way be construed to be or to constitute a conveyance,
transfer, disposition, walver or relinquishment of any right,
title and interest of the Company or the Association, as their
respective rights, titles and interests may appear, in and to or
under any of the above referenced instruments or documenta to or
for the benefit of any other person, firm or corporatiocn.

Section 9, Limited YTiabjility, In connection with all
reviews, acceptances, inspections, permissions, consents
required approvals by or from the Company and/or the Association
contemplated under this Declaration, the Company and/or the

- Association shall not be 1iiable to an Owner or to any other

-

person an account of any claim, liability, damage or axpense
suffered or incurred by or threatened against an Owner or such
other person angd arising out of or in any way reliating ¢to the
subject matter of any such reviaws, acceptances, inspections,

rPermissions, consents or required approvals, whethar given,
granted or withheld.

Section 10. Termination of Association., In the event that
this Declaration be declared to be veid, invalld, illegal or
unenforceable in its entirety, or im such a significant manner
that the Association is not able to function substantially as
contenplated by the terms hereof, for any reascn, by ¢the
adjudication of any Court or Other tribunal having Jurisdiction
over the parties hereto and the subject matter hereof, and such
adjudication occurs within ten (10) years of tha date of
recording this Declaration, all Common Propertles and Restrained
Common Properties belonging to the Association at the time of
such adjudication shall revert to the Company, and the Company
shall own and operate said Common Properties and Restricted
Common Properties as Trustee for the use and benaefit of Owners
within the Properties as set forth below. If sald adjudication
shall occur on a date more than ten (10} years after the date of
recording of this Declaration, or if the Members of the
Association should vote not to renew and extend this Declaration
as provided for in Article VIII, Section 1, all Common Properties
and Restricted Common Properties owned by the Association at such
time shall be transferred to a Trustee appointed by the Superior
Court of Durham County, North Carclina, which Trustee shall own
and operate said Common Properties and Restricted Common

Properties for the use and benefit of Owners within the
Properties as set forth beslow:

(a} Each Lot or Parcel of land located within the
Properties shall be subject to an Annual Assessment which shall
be paid by the Owner of each such lot or Parcel to the company or
Trustee, whichever bhecomes the successor in title to the
Association. The amount of such Annual Assessment and its due
date shall be determined solely by the Company ©or the Trustee, as
the case may be, but the amount of such Annuai Assessment on any
particular Lot or Parcel shall not exceed the amcuht actually

b
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assessed agailnst that Lot or Parcel in tha last year that

assessments were levied by the Association, subject to the
adjustments set forth in subparagraph (b) immediately below;

{b) The Maximum Regulay Annual Assessment which may bea
charged by the Company or Trustee hereundzr on any particular Lot
or Parcel may be automztically Iincreased each year by an amount
of ten percent {10%) or the percentage increase between the first
and last monthe of the thirteen (13) month period terminating at
the end of the third (3rd) quarter of the previous assessment
year in the Consumer Price Index, U.S. ¢City Average, All Items
(1967-100) (hareinafter "C.P.I.") 1ssued by the U.S. Bureau of
Labor Statistics in its monthly report entitled "The Consumer
Price Index, U.S. City Average and Selected Areas," whichever of
these two (2) percentage figures 1s larger. The actual amount of
such increase in the Maximum Regular Annual Assessment on such
Lot or Parcel for the previoua year multiplied by the larger of

the two (2) percentage factors set forth above. If tha C.P.I. i=s
discontinued, then thera gshall be used the mnost similar index

published by the United States Government that may be procured
indicating changes in the cost of living.

(c} Any past due Annual Assessment together with interest
thereon at the maximum annial rate allowed by law from the due

date and all costs of collection Including reasonable attorney's
fees shall be a personal obligation of the Owner at the time the
Annual Asseassment became past due, and it shall also constitute
and become a charge and continuing lien on the Lot or Parcel of
land and all improvements thereon, against which the Assessment
hag been mada, in the handa of the then Owner, his heirs,
devisees, personal representatives and assigns.

(d) The Company, or the Trustee as the case may be, shall
ba required to use the funde collected as Annual Assessments for
the operation, maintenance, repair and upkeep of the Common
Properties and Restricted Common Properties. The Company oOr
Trustee may charge as part o©f the cost of sguch functions the
reasonable value of its services in @ carrying cut the duties
herain provided. Neither the Company nor the Trustee shall have
the obligations to provide for operation, maintenance, repair,
and upkeep of the Common Properties or Restricted Common

Properties once the funda provided by the Annual Assessment have
baen exhausted.

(e) The Company shall have the right to convey title to the
Common Properties and Restricted Common Properties, and to assign
its rights and duties hereunder, provided that the transferece
accepts such properties subject to tha limitations and uses

imposed hereby and affirmatively acknowledges its acceptance of
the duties imposed herapy.

(f) The Trustee =shall have the power to dispose of the
Common Proparties and Restricted Common Properties free and clear
of the limitations impesed hereby: provided, however, that such
disposition shall first be approved in writing by fifty-one

percent (51%) <f the Owners ¢f property within the Proparties or
in the alternative shall be found to ba in the best interests of

-d g
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The proceeds of such a

or the payment of any debts or obli-
gations constituting a lien on the Common Properties or

Restricted Common Properties, then for +the payment of any obli-
gations incurred ky <the Trustee in the operation, maintenance,
repair and upkeep of such Properties, then for the bayment of any
obligations distributed amceng the Owners of Property within <the

Froperties, exclusive of the Trusteea, in a proportion equal to
the portion that +¢he Maximum Regular Annual

Section 11. Mapnagement and Contract R ts of
The Company may enter into a contract with a mana
Or manager for the purposes of providing all elements of the
operation, care, supervision, maintenance and management of the
property. However, ne such contract shall be binding upon the

Association except through express adoption or ratification of
the terms and conditions of such contract. Aany contract or lease

Section 12, Rights or Noteholders, Any institutional
holder of a first mortgage on a Unit or Lot will, upon requaest,
be entitled to (a) 1inspect the books and records of the
Association during normal business hours, (b) receive an annual
audited financial statement of the Association within ninety (90)
days following the end of itg fiscal vyear, (c) receive written
notice of all meetings of the Assoclation and the right to
designate a representation to attend all such meetings, (4}

securing its mortgage, (e) receive written notice of

Bixty-day delinquency in the Payment of assessments or char
owned by the owner of any unit on which it holdsa thes mortgagee,
(£} receive written notice of a lapse, cancellation, or material
modification of any insurance policy of tidelity bond maintained
by the Owners! Association, (g) receive written notice of any
proposed action that requires the content of a specified

percentage of mortgage holders, and (h) be furnished with a copy
of the master jinsurance palicy.
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IN WITNESS WHEREOF, the Asscciation and the Company hava
caused this inatrument to be executed and thelr seals attached by
their duly authorized officers. :

mis the £2%day of _4@_@@.54_ 1987.

THE DOWNING CREEK COMMUNITY ASSOCIATION, INC.

BY: __:;2;;;;6;;<!f e
-Préségéézzxii;

ATTEST:

AN, NS DOWNING CREEK ASSOCIATES, a North Carolina
Hwi? ‘:ﬁ’ General Partnership BY: DOWNING CREEK
RO TR DEVELOPMENT COMPANY, Managing Partner

L

COUNTY OF DURHAM

I, PQIE{' I feed /—f) éa Al , @ Notary Public of the
County and State aforesald, do hereby certify that  Kpbe 7

(T one. s + personally came Dbefore me this day and
acknowledged that he 1= Secretary of DOWNING CREEK
DEVEOFMENT COMPANY, Managing Partner of DOWNING CREEK ASSOCIATES,

a North Carolina General Partnership, and that by authority duly
given and as the act of the corporation and the partnership, the

foregeoing instrument was signed in its name by its
Fresident, sealed with its corporate seal and attested by himself

as its _ Secretary, ==ll as the act of the general
;E?rtnership.
.‘I“‘ 1_ I'"rﬂ"]r’
;%‘Gm . p esas my hand and notarial seal, this 2 day of

¢y 1987,

LAPUBLY f unt%_ﬁm" =

]
misSion Expives: J2-7/- 9/
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NORTH CAROLINA
COUNTY OF DURHANM

e Q Pfa'cg.._, + A Notary Public of +he

I,
Cu%lgg _’gnd State aforesaid, do hereby certify that

5. _Jones personall
came ba
day and acknowledged that he .’:.s ! Sacrata.f';r:f mgﬂwﬁg:lljig

CREEK COMMUNITY ASSOCIATION, INC & North Caroilil

. n G
Partnership, and that by authority &uly given and as t;a azgar:%
the corporation, the foregoing instrument was slgned in its nane

by 1ts President, sealed with its corporate seal and

attested hy himsalf as its Sacra
the general Pﬂrtnership. tﬁrY' all as the act of

nWitness my hand and notarial seal, this ﬁ;”ﬁ‘ day of

5;‘:“ fondeitn, » 1987,
N LT ,
£ o f Batiica 4. el
23 A Notary Publlc .
115 J" :rr
*f: CcfRi%omdission Expires: _ /2 //- ‘ffjf

""IIIII"“‘

FILED
1/downing BODK/%B‘}‘ MGE?Q"%P}

SEP 22 I 47 P H 'B.l State of North Carclina-Durham Ceunty”

RUTH {. CARRETT The forfghingcertifieatels) of A-
NEGISTER CF DFEDS : ) E Py

DURHAM COUKTY. HC  ANotary {(Notarias) Public for the Cesignated Governmenta
units is (ara) cordified Lo be coapet,

This the _f'—'_ga_dﬂr of

Ruth C. Garret?
Register of Deeds

By mhe=irtemifeculy
Register of Decds

T e e — — i —
rn
N -

— g e B kel — e

l.l!'..'_'I-l. Ml gl i

- ' . ; -
s ) S L. - . . . L v Wl . LS R .. . . r
— T " tum + e e TP ST R NIEW PIFRPY AL T (VAP 718 S R A B O - WE T T-Up S ARSIy S

)
4




"= Sy oAl S — R

- - -r— _ = - —_—— e -
-— ——

BOOK 4 U 2pasE 763

(v , EXHIBIT A

BECINNING at a point on the north side of Barbee Chapel Road in the
southwest corner, of the property of Henry and Lola Jones; thence
ruBning North 57° 46' 53" West 1,143.78 feet to a point; thence South
222 p57 30" West 768.88 feet to an existing iron pipe: thence North
112 a5* 29" East 369.77 feet to an existing iren pipe; thence Neorth
44° 17' 07" East 148.39% feet to an existing ircn pipe; thence North
599 151 14" East 272.54 feet to an existing iron pipe:; thence North
132 13' 44" Bast 572.03 feet to an existing iron pipe; thence North
209 23! 42" West 529.27 feet to an existing iron pipe; Ehence North 2

41' 38" East 212.75 feet to a stakeggthence Sauth 877 1l8' 22" East
7.92 feet to a stake; Bhenca North 2~ 41' 38" East 43.6)1 feet o a
stake: tgence North 87° 18' 22" West 7.92 feet to a stake; Ehence
North ©2° 41' 38" East 145.31 feet to a stage; thence North 84 12¢
25" East 5.25 feet to a stage: thence North 9~ 12' 28" East 154.7 feet
te a stgke: thence South 84 21' 42" West 2,38 feet to 2 stage: thence
North 2° 2' 35" West 59.00 feet to a stake; thence South 87~ 57t 25"
West 15.57 feet to a stake& thence North 2° 41 38" East 173.98 feet
to a stage; thence Naorth 0 50' 56" West 52.398 feet to a stakg: thence
North B84~ 47' 29" East 29.41 feet to a stake:ﬂthence North 10~ 50' 8"
West 150.34 feet to a stake:ﬂthenca South B84 32' 25" West 13.27 feet
to a stake: thence North 0 50" 56" West 450.96 feet ¢to a stake;
thence in a northeasterly direction following a curve with a radius of
1,9392.25 feet and a 1engtg'af 124,02 feet to an existing iron pipe;
thence continuing North 59 17' 25" East 316.38 feet to an existing
iron pipe; thence running South 38_ 08' 57" West 6§2.65 feet to an
existing iron pipes thence South 00~ 34' 47" East 297.49 feet to an
existing concrete monument; thence running North 538 4! 12" EEEB
492.88 feet to an existing concrete monument; thence running South 11
07! 41" West 3155.44¢ feet to an existing iron pipe; thence Scuth 26

42' 22" Fast 558.68 feet to an existing iron pipe; thence running
North 77~ 35! 41% East 289.87 feet to an existing ireon pipe:r thence
running South 09° 05' 30" East 461.89 feet to an existing iron pipe;
thence South 34~ 24! 363 West 1,120.57 feet to an existing iron pipe;
thence running North 65~ 43' 13" East 733.86 feet to an existing iron
pipe; thence running South 43 ge'! 18" East 909.41 feet to an existing
iron pipe: thence Scuth 78 45' 42" West 387.75 feet to-a new iron
pipe, said 1line being the northwestern border of the property of
Callie Mae and Clifton Goines; thence running along the westerly
border of the property owned by Callig Mae and Clifton Goines and the
property owned by Lalaannas South 04~ 00' 24' West 1,201.72 feet to 2
point; thence North 85 08' 42% West 269.86 feet to a point; thence
running South €4' 59" 42" West 639.56 feet to an existing point, said
roint being the place of SEGINING as surveyed by the boundary survey
for East-West Partners by Kimley-Horne and Assoclates, Inc. dated
February 26, 1987, containing 113.38 acres and a survey for Downing
Creek Associates of 13.01 acras, baing a portion of the property shown

on the above-described map, and alse surveyed by Ximley~Horna and
Associates dated August, 1987. '
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